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It depends. 

You might be sued. Or if you’re insured by Lawyer's 
Professional Liability Insurance Company Control 
Program, there are several other possibilities. 

First, the Risk Management program, with its 
schedule of seminars and administrative courses, 
alerting you to potential liability problems and their 
control, might have prevented the error in the 

first place. 


Second, the Claim Repair® service and full time 
attorney would quickly work to “repair” the claim, 
putting the client back in his position prior to the claim 
... thereby satisfying the suit, and avoiding payment, 
saving time and effort. 

Finally, the Non-Owned Captive program offers full 
disclosure, and bases insurance rates for Florida 
lawyers solely upon Florida losses, not upon claim 
activity elsewhere. 


Learn more about the program offered by Lawyers Professional 
Liability Insurance Company, and sponsored by The Florida Bar. 
Complete the coupon and mail it back today. We know no matter 
how hard we try, there will always be errors. That's the best reason 
of all not to let this program slip by. 


i & Clip this coupon LPLIC 

and mail to: P.O. Box 10400 
Lawyers Professional Liability St. Petersburg, FL 33733 
Insurance Company 1-800-282-8949 


813-894-7111 
Person 


Firm Name: to contact: 


Address: Zip: 


Number of attorneys in firm: —_—_________ Our policy renews: 
Telephone: ( ) 


Lam interested in the following limits: 

— 100,000/300,000 300,000/600,000 1,000,000 2,000,000 
— 3,000,000 — 4,000,000 <= 9{000;000 

If you need limits in excess of 10,000,000 write in amount desired 


Lam interested in the following deductibles: 
— $500 —_ $1,000 __$2,500 __ $5,000 __ $10,000 __ $25,000 
— $50,000 __ $100,000 __ No Deductible 
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ANOTHER REASON TO ORDER A 
BLACK BEAUTY* CORPORATE OUTFIT 


Our Southeast office provides overnight deliveries to Northern | Florida 


and second day deliveries to Southern Florida. 


Excelsior-Legal Southeast, Inc. 
PO. Box 889, Norcross, GA 30091,(404) 449-5091 
‘To place your next rush order into immediate production— 

call toll free 


Black Beauty is America’s most popular corporate 
outfit. Here are some of the reasons— 
° Everything (including seal) is inside the 
“all-in-one” corporate outfit. ° Improved 
corporate record book and slip case in 
lustrous black vinyl with high quality gold 
stamped border. The sturdy, dust-proof 
slip case reserves place on shelf when 
corporate record book is removed. * Hid- 
den rivets and gold label window on spine 
for attractive appearance and quick iden- 
tification. * Interior pocket neatly holds 
loose documents. 


* Improved 1%” extra capacity booster stan- 
dard three ring metals. Black Beauty “all- 
in-one” outfits include: * Customized seal 
in zipper pouch. * 20 lithographed share 
certificates in a separately bound section 
with full page stubs. Each is numbered and 
imprinted with corporate name, capitaliza- 
tion, state and officers’ titles. * 50 sheets, rag 
content paper. Or printed Minutes and By- 
laws with tax materials updated to conform 
with the Economic Recovery Tax Act of 
1981. Minutes and By-laws include up-to- 
date IRC §1244 Resolution, Subchapter S 
Materials, Medical/Dental reimbursement 
plan, appendix of forms, instructions, work 
sheets and 20 blank sheets. Special editions are 
available for CA, CT, DE, FL, GA, IL, MI, MO, 
NJ, NY, PA, TX = Blank State (Model Business 
Corporation Act). * Our exclusive corporate record 
tickler. + Mylar reinforced tab indexes with five positions. 
¥ Transfer ledger, 8 pages bound in separate 
section. 


Complete Black Beauty® Outfit 
No. 70 (Green No. 71) 
50 sheets blank minute paper... $39.50 


No. 80 (Green No. 81) with 


Charge to American Express, 
asterCard or Visa 


You may also select Green Beauty 
with the same fine features. 


Excelsior-Legol 


New York * Georgia Illinois * Texas 

{ TO: EXCELSIOR-LEGAL 70 No. 71.....$39.50 

Please Ship: No. 80 No. 81.....$43.00 State Year 


Norcross, GA 30091 


(Print corporate name exactly as on certificate of incorporation. If longer than 45 characters and spaces, add $6.25 for 2” die seal.) 


: 
NPV or PV $ Capitalization 
Shipment within 24 hours authorized shares each 
Certificates signed by President and Ship via Air—$5.00 extra. 
; Please include $1.00 f } (Secretary-treasurer, unless otherwise specified) ~~ 
thie or 0 IRC §1244 complete set—resol., dir. min., treatise, law, etc., $4.95 extra. 
shipping and handling. ; 
AMEX 
1 SHIP VIA AIR: Charge (] MC 
$5.00 VISA Number Expires Signature 
! WITHIN THE 48 CON- Ship to 


TIGUOUS STATES. 


ELSEWHERE.) Zip Code FL 
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Don't Hold Up Your Clients That's Class. . . \ 


Personal Library 


Deluxe Complete Corp. Kits \_/ 


Black Jewel “Space Miser" 


$28 ,°° plus tax 


Complete with FIRST ANNUAL SHARE HOLDER MINUTES 
DELUXE PADDED gold silk-screened three ring binder 
and slip box, printed minutes & bylaws with CHECKLIST, 
INSTRUCTIONS, and WORK SHEETS, POCKET SEAL (pocket 
seal fits in kit) 20 lithographed imprinted & numbered 
stock certificates on parchtext. Footnoted & indexed 
minutes with SUB CHAPTER S, IRC PLAN 1244, IRC ELEC- LANLLIT additional stock 

TION FOR SECTION 248, & INDEMNIFICATION PLAN, “ap.” centers are available 

written statement to organize corporation in lieu of oe” OAR OE cherge. 

minutes and by-laws printed typewriter print and spacing LOVE YOUR BOOKS? Personalize them in a most distinctive 
to match your insertions, also these extra bonus items: and classic manner. Whether your library is personal or 
ete iaaiieaiit pads with each kit, federal application Seti professional, our 15/8” diameter seal will impressively 


seit: emboss a page with “Library of” (your name) and 3 initials. 
1.D., Federal Form 2553 for Plan 1244, state application That's Class. Proud cooks can choose a “Bon Appetit” or 


for state tax |.D., and preaddressed, printed envelopes their 
. canning labels, or cook books. Either way, no book lover 

for these forms. State report to determine unemploy- one. 

ment status authorization schedule for Election 248. 


Service Order today between 9 a.m. & 


5 p.m. and we'll have it in your office (Dade/ 
° Broward Counties only) the next working 
The Fastest Corporation day. 


AtA Price Find a complete kit for less and 


‘ REFUND THE DIFFERENCE. 
Fraction of The Cost 


We pick up your completed articles at your office 4 
and hand file your articles, then manufacture 


we'll pick the order up and take it 
The Corporate Kit and return documents and kit back and credit your account COM- 


to you, the next work day. PLETELY for the returned items. 


No need to change registered agent or file any 


amendments, we file your articles as signed by CALL 


your clients. 


Dade: (305) 358-3694 
Charter Numbers are available within 24 hours. Broward: 764-4255 


West Palm: 655-1080 


Fla.: 800-432-3028 
Dade 
PLUS KIT IF 


DESIRED 
West Palm Beach $12.00 aN 
$26.50 Plus Kit if Desired MPIRE 


All Other Counties CORPORATE KIT COMPANY 


\CALL TODAY “Miami, Florida 33130. 
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Planning for the future 


By James C. Rinaman, Jr. 


For more than 10 years, The 
Florida Bar has maintained a Long 
Range Planning Committee to 
provide oversight and advice to the 
Board of Governors, anticipate future 
problems, and assist in promulgation 
of plans and priorities to cope with 
them. 

In 1974, and again in 1980, Florida 
Bar long range planning retreats were 
held. Approximately 100 members of 
the political, business, media and Bar 
leadership of our state gathered for 
several days to identify areas of 
primary responsibility for the Bar, 
and recommend how to most effec- 
tively discharge them. 

After the 1980 retreat, the Board of 
Governors reorganized the internal, 
fiscal and planning functions of the 
Bar. The Budget Committee member- 
ship was converted to three-year 
staggered terms to provide more 
continuity. The budget process has 
been revised each year to increase 
our ability to monitor revenues and 
expenses, and to identify and allocate 
support costs to programs. The bene- 
fits of these new accounting proce- 
dures were reported on these pages 
in March. 

In 1980, the Committee on Scope 
and Correlation was changed to 
“Program and Function Review,” 
focusing on short-term planning, 
evaluation, and coordination of Bar 
programs, and screening of new pro- 
grams, so that the Budget Committee 
would no longer be forced to make 
such policy decisions during the 
budget process. 

In 1982, Program and Function 
Review was renamed the “Program 
Evaluation Committee” and the 
Board adopted Standing Board 
Policy 1600, an annual timetable 
defining the activities and relations 
between the budget, program evalua- 
tion, and long range planning 
functions. 

The new budget process has 
emerged as a strong and effective 
management tool, because of the 
hard work and strong leadership of 
the Budget Committee, chaired by 


Sid Stubbs of West Palm Beach. 

The Program Evaluation Com- 
mittee, chaired by Bill Trickel of 
Orlando, is effectively monitoring 
Bar programs to avoid duplication of 
effort, evaluate current and pro- 
posed programs, and prevent 
wasteful overreaction to newly per- 
ceived problems. 

As the Budget and Program Evalua- 
tion Committees focus more effec- 
tively on their own responsibilities, 
and a multiplicity of new Bar issues 
arise, it is apparent that a retreat 
every five years is not an adequate 
long range planning vehicle for the 
Bar. 

Last year Leonard Gilbert of 
Tampa, who was president of The 
Florida Bar at the time these new 
concepts were adopted, agreed to 
chair a new committee to redefine 
the purpose and scope of the long 
range planning function for The 
Florida Bar. 

Twelve lawyers, selected for their 
years of experience in various Florida 
Bar activities were appointed to the 
new committee. Since June of 1982 
they have met on three occasions, 
and after many hours of study and 
frustrated deliberation, a new 
agenda for long range planning has 
begun to emerge. 

Subcommittees have been created 
to study and make recommendations 
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to the committee on a continuing 
basis in five primary areas of 
concern: 

e Bar Organization and Struc- 
ture—How should we govern 50,000 
lawyers in Florida by 1990 and 75,000 
by the year 2,000? Do we need a 
house of delegates/general assembly 
structure like the ABA? Should we 
limit Bar activities to regulation and 
discipline? How should sections, 
with 10,000 or more members, relate 
to the governing body and budget of 
The Florida Bar? 

e Lawyer Education and Compe- 
tency—Should the Bar influence law 
school curriculum, law student popula- 
tion and standards for admission? 
Should continuing legal education be 
self-supporting? Could a Florida 
CLE institute like California’s, 
supported by many bar organiza- 
tions and law schools, provide more 
and better CLE programs? Where 
are we going with designation and 
certification? How can we regulate 
competency or effectively protect 
the public from impaired lawyers? 

e Advertising, Solicitation and 
Ethics—What is the role of profes- 
sional ethics in a disciplinary system 
which must meet today’s constitu- 
tional and antitrust requirements? 
How will specialization, multi-state 
law firms, and nonlawyer ownership 
of law firms affect our legal system? 

e Public Relations/Legislation— 
What is the role of the Bar in legisla- 
tive lobbying? How can we improve 
public knowledge and involvement 
in our legal and judicial systems? 

e Delivery of Legal Services— 
How can the Bar increase public 
access to legal services? How can we 
best provide legal services to such 
groups as juveniles, the poor, the 
elderly, and the mentally disabled? 

A staff resource group has been 
established at the Bar Center to 
provide the subcommittees with staff 
expertise and experience in each area 
of study. 

Subcommittees’ reports form the 
basis for a detailed five-year plan to 
be drafted by the Long Range 
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resources to meet these needs. 

Periodic reports to the Board of 
Governors and close liaison between 
the Budget, Program Evaluation and 
Long Range Planning Committees 
will assist the Board to create a 
realistic and workable plan, which 
can be continuously updated as new 
priorities arise. 

By January 1984, the first five-year 
plan will be presented to the Board of 
Governors for their consideration. 
The process will be ongoing, and the 
new five-year plan revised at least 
annually, with interim status reports 
to the Board. 

The plan will provide a guide for 
the Bar staff and the Board of 
Governors and will assist committees 
and sections of the Bar to anticipate 
and relate their activities to the priori- 
ties and policies of the Bar. 

There may be a need for another 
retreat in 1985 which would allow us 


to better see the Bar as the lay public 
sees us and to broaden the scope of 
our long range plans. 

This new system for fiscal control, 
program evaluation, and planning 
for the future has been more than five 
years in the making. It is a difficult 
and frustrating process because the 
concepts are elusive and ever- 
changing, and because new ideas or 
priorities may be repugnant to those 
involved in established programs. 

Our new policies define respective 
areas of responsibility, but maintain 
close-working relationships between 
the Bar staff, the Board of Governors, 
the Budget, the Program Evaluation 
and the Long Range Planning Com- 
mittees. The plan will greatly 
enhance our ability to respond deci- 
sively to the complex and unique 
problems which will face the Bar 
during the remainder of the 20th 
century. 


JUDICIAL ETHICS 


Speaking out on law reform 

A judge inquired as to the pro- 
priety of a televised “guest editorial” 
regarding his practice in drug 
trafficking cases to require an affi- 
davit certifying that the funds posted 
or used as collateral for the surety 
bond have been derived from lawful 
activities, stating the origin of the 
funds and the identity of the person 
posting the money. 

Of the seven committee members 
responding, there was unanimity in 
that it is proper to discuss general 
reform in the area of bail bonds. It 
would even be proper to suggest his 
practice as a needed reform. Never- 
theless, the members added the 
strong caveat that the program not 
feature how the judge would rule on 
a given question. The members 
expressed some concern that he not 
editorialize on what he will do in 
drug trafficking cases, as opposed to 
reform of the bail bond law. The 
question is important enough to 
include some of their comments 
verbatim. But first some background: 

The balance between a judge’s 
right, and even duty, to speak, write, 
or lecture to improve the law, the 
legal system, and the administration 
of justice on the one hand, and his 
duty to not cast doubt on his ability to 
decide impartially on the other hand, 


is extremely important. Canon 4 and 
the Commentary following encour- 
age a judge to speak out, either to 
commend the present law or to revise 
substantive and procedural law. 
Justice Holmes said: 


I take it for granted that no hearer of mine 
will misinterpret what I have to say as the 
language of cynicism . . . . I trust that no one 
will understand me to be speaking with dis- 
respect of the law because I criticize it so 
freely. I venerate the law, and especially our 
system of law as one of the vastest products of 
the human mind... . 

But one may criticize even what one 
reveres. Law is the business to which my life is 
devoted, and I should show less than devotion 
if I did not do what in me lies to improve it. 
Oliver Wendell Holmes, The Path of the Law, 
Collected Legal Papers, (1920) 167, 194. 


Justice Ervin, in a dissent in in re 
Kelly, 238 So.2d 565, at 576, 577, 
Florida Supreme Court, 1970, said: 
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Judge Kelly unquestionably had the right to 
speak publicly on a matter so fraught with 
public concern as the administration of the 
courts in the Sixth Judicial Circuit without 
incurring judicial sanctions, even if his petition 
was incidentally critical of his fellow 
judges.... 

Tragic implications could result from the 
precedent of discipline of Judge Kelly for 
speaking out on the need for court reform. The 
people of Florida will suffer if their judges 
must restrict their public statements to uncriti- 
cal banalities in order to avoid the threat of 
similar sanctions. The right to disagree with 
others in matters of governmental policy is one 
of the cherished rights of American citizen- 
ship. It cannot be watered down by a board of 
censors or subjected to the possibility of sanc- 
tions that make its exercise a fearful prospect. 
The courts exist to serve the people. If the 
courts are not operating as efficiently as is 
humanly possible, then the people have the 
right to hear this from the individuals who are 
best able to tell them—the judges. 

If the first amendment does not protect a 
judge’s right to speak in circumstances such as 
these, then we are bound to have in Florida a 
timorous lot of judges lacking independence, 
afraid of their judicial shadows, and fearful to 
exercise conscientiously the right to speak out 
in favor of judicial reform. 

I do not believe the reach of the Code of 
Ethics Governing Judicial Conduct can be 
construed to deny Judge Kelly his privilege of 
speaking out under the related circumstances 
or that in doing so he violated the Code. In the 
setting in which he exercised his right to speak 
he had certain inherent privileges, if not a duty 
to seek judicial reform. 


In Opinions 75-28 and 76-12 (the 
Committee on Standards of Conduct 
Governing Judges) held that it was 
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JUDICIAL ETHICS 


proper for a judge to teach at a law 
school. In Opinion 76-16 we held a 
judge could speak and write and 
appear before nonpartisan groups in 
favor of the adoption of merit reten- 
tion. In Opinion 76-26 we held a 
judge could file an amicus brief for 
an advisory opinion to the Governor 
on the proper time for forming a con- 
stitutional revision commission. In 
Opinion 78-3 we held a judge could 
publicly express personal views con- 
cerning proposed constitutional 
amendments. In Opinion 78-14 we 
held a judge could publicly state his 
views about portions of a bond issue 
relating to the proposed construction 
of a courthouse and jail facility. In 
Opinion 80-14 we held a judge could 
respond for publication to an edito- 
rial concerning the method of select- 
ing and retaining the judiciary. In 
Opinion 76-17 the committee held 
that a judge could author and publish 
for sale a manual on appellate 
practice. 

In Opinion 78-12 the committee 
held that a judge could co-author 
with an attorney a procedure manual 
to be published and sold by a com- 
mercial publisher, with royalties or 
compensation to the authors. In 
Opinion 76-18 the committee 
approved the participation by a 
judge in the formation of an organi- 
zation for profit, in conjunction with 
a limited number of other Florida 
Bar members, for the purpose of 
sponsoring legal education courses, 
suitable for Designation Plan 
approval. 

Professor E. Wayne Thode in the 
“Reporter's Notes to Code of Judicial 
Conduct,” page 74, tells us: 


iS anew 24-hour, 7-days- 
a-week, tax information 
telephone line to answer 
your tax questions The 
local telephone number 
for you to call is in free 
IRS Publication 910 
Use the handy order form 
in your tax package 
to order Publication 910 


ho tera! Revenues Sernce 


...a judge may write or lecture ona legal issue, 
analyzing the present law and its history, its 
virtues and its shortcomings; he may com- 
mend the present law or propose legal reform 
without compromising his capacity to decide 
impartially the very issue on which he has 
spoken or written. There is a significant differ- 
ence between the statement, “I will grant all 
divorce actions that come before me— 
whatever the strength of the evidence to sup- 
port the statutory ground for divorce— 
because I believe that persons who no longer 
live in harmony should be divorced,” and the 
statement, “I believe that limited statutory 
grounds for divorce are not in the public 
interest. The law should be changed to allow 
persons who no longer live in harmony to 
obtain a divorce.” The latter does not com- 
promise a judge’s capacity to apply impar- 
tially the law as written, although it clearly 
states his position about improvements in the 
law. 


The members of the committee 
felt that explaining a new approach 
to bail bonds on television is proper. 
Whether the judge casts doubt on his 
ability to rule impartially will depend 
on how he structures the “guest 
editorial.” As one member put it: 


I will add one stricture. He should be 
reminded that what is encouraged is legitimate 
revision. How he rules on a given question, 
whether the ruling be erroneous or not, should 
not become the feature of his television 
appearance. While he may incidentally state 
how he ruled in a given situation, he should 
focus upon revision generally. Otherwise, his 
personal views will become the highlight of 
the presentation and he will violate Professor 
Thode’s views which are set forth in your 
letter. 


Three members concurred in the 
opinion that if he intends to go on 
television to state what his practice is 
in setting bond in drug trafficking 
cases, that conduct: 


... is, | believe, the first of Professor Thode’s 
example . . . and prohibited. I agree that the 
judge should be allowed to explain, and even 
criticize, the judicial system, particularly the 
part with which he is most familiar. However, 
what (he) proposes is a statement of what he 
will invariably do in all drug trafficking cases. 
This is inappropriate and could form the basis 
for his disqualification in such cases. 


Another member put it this way: 


“If he concentrates on his own personal 
rulings I would think that this would violate 
the canon. It might be well to remind him that 
the forum of television with the penchant of 
the media to report conflict and controversy 
rather than support legitimate and much 
needed reforms, would dictate that his tele- 
vision exposure should be structured as care- 
fully as possible. 


Fund raising 
This is in response to an inquiry 
whether a judge may ethically solicit 
a fellow judge for a charitable 
donation to a worthy cause. 
Of the six members 


of the 
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Committee on Standards of Conduct 
Governing Judges who responded, 
four were of the opinion the prohi- 
bition against fund raising contained 
in Canon 5B(2) exists because of the 
fear a judge could be perceived to be 
coercing a contribution from the per- 
son solicited. With fellow judges, the 
ability to coerce does not exist. Since 
the reason for the rule does not apply 
to the solicitation of funds from 
fellow judges, those four members 
were of the opinion the canon does 
not apply to that particular factual 
situation. 

Two members found no distinc- 
tion between a judge who solicits 
from feliow judges and one who 
solicits from nonjudges. They stated 
the problem arises not because of the 
station in life occupied by the person 
solicited, but simply because a judge 
should not solicit funds. They held 
the prohibition against a judge using 
his position in office for fund raising 
still applies. They stated while there 
may not be coercion among fellow 
judges, there would certainly be 
pressure to contribute to a fellow 
judge’s favorite charity. 


Probating an estate 

A judge wants to know if he may 
complete the probating of two 
estates and one real estate transaction 
after becoming a judge. In one of the 
estates he is the attorney for the 
personal representative, and in the 
other he is the personal representa- 
tive and an attorney. The real estate 
transaction only involves attendance 
at a closing. 

Article 5, Section 13 of the Consti- 
tution of the State of Florida 
prohibits judges from engaging in the 
practice of law. Canon 5D of the 
Code of Judicial Conduct prohibits a 
judge from serving as an executor, 
administrator, trustee, guardian, or 
other fiduciary, except in the case of 
close family members. The letter 
indicates the estates are not those of 
close family members. Canon 5F 
prohibits a judge from practicing 
law. Opinion No.: 82/4 seems to be 
dispositive of this inquiry. 

One member suggests he farm out 
these cases, preferably to lawyers 
who do not often appear before him. 
That member also suggests he may 
share in the fee, provided these 
matters are not called before him. 


James T. CARLISLE 
Chairman, Committee on Standards 
of Conduct Governing Judges 
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EXECUTIVE DIRECTIONS 


Florida’s malpractice claims 
compared with nation’s 


By John F. Harkness, Jr., Executive Director 


Recently, I have been receiving 
mail and phone calls concerning 
increases in professional liability insur- 
ance rates. It seems that, due to the 
frequency of claims and to the amount 
of claims, our endorsed carrier has 
found it necessary to increase rates. 
One of the items to remember about 
our endorsed carrier is that it does 
very little underwriting; it insures just 
about everyone. 

This column is not meant to 
describe the existing relationship with 
our endorsed carrier, but I want to 
point out some of the statistics that I 
have recently received concerning 
claims for malpractice nationwide. 
There is a comparison between the 
national statistics and the Florida 
statistics. 

Before I describe some of the 
characteristics of malpractice claims, 
I want you to know that President 
Rinaman is appointing a special 
committee, to be chaired by Ray 
Ferrero of Ft. Lauderdale, to 
examine the malpractice insurance 
area. We know that claims are rising 
and it is hoped that Mr. Ferrero’s 
committee can make some recom- 
mendations as to our current and any 
future program. 

As to the recent statistics on mal- 
practice, I would like to point out a 
few results that may be of interest to 
you. 

In ranking the malpractice claims 
by city population, Florida has more 
claims in cities that have a population 
between 100,000 and 500,000 than the 
national average. On the other hand, 
while 14.4 percent of the claims 
nationally are in cities of more than 1 
million, only .3 percent come from 
Florida. This is easily understandable 
since we have only three metro- 
politan areas with more than a million 
people in them. 

In claims by the number of 
attorneys involved in the law firm, 
Florida is almost identical with the 
nation. Approximately 83 percent of 
all claims involved a sole practitioner 
or a firm with five members or less. 


The other remaining 15 plus percent 
are firms larger than six people. 
Florida’s rate is almost identical to 
the national rate. 

Regarding claims against lawyers 
by years admitted to practice, 
Florida ranks somewhat higher in 
more claims against attorneys who 
have been in practice from four to 
ten years than is the national percent- 
age. As to attorneys in practice over 
ten years, Florida has a 52 percent 
rate while nationally it is 64 percent. 
An interesting figure is that both 
nationally and in Florida the number 
of claims by area of the law which is 
normal to the insured is almost 
identical. In 98 percent of the time, 
the lawyer has a claim against him in 
an area that is his normal area of 
practice. 

The predominate areas of Florida 
practice in which claims arise are: 
real estate 34.5 percent, personal 
injury-plaintiff 20.7 percent, commer- 
cial law, bankruptcy and creditors’ 
rights 11.4 percent, family law 7.9 
percent, and estates, trusts and 
probate 7.8 percent. The five areas 
remain the same nationally; however, 
the percentages vary somewhat. 
Particularly in the real estate area, the 
percent of claims nationally is only 
25.7 percent. 
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The activities that create the claims 
also are similar in our state and nation- 
ally. In 25.9 percent of the cases the 
activity is preparation, transmittal or 
the filing of documents other than 
pleadings. Other activities include 
the commencement of the action 
22.1 percent, consultation and advice 
14 percent, settlement or negotiation 
9.7 percent, and trial or hearing 5.1 
percent. These are the same nation- 
ally except the first two categories 
are vice versa. 

The five predominate errors in 
Florida are failure to inform client 
adequately or obtain client’s consent 
15.9 percent, failure to file docu- 
ments—no deadline involved 10.8 
percent, planning error in choice of 
procedures 9.7 percent, inadequate 
investigation or inadequate dis- 
covery of facts 8.5 percent, and 
failure to calendar properly 7.6 
percent. These percentages are all 
similar to national figures except the 
failure to inform the client is some- 
what higher in Florida than nation- 
wide. 

These statistics are very rough and 
were obtained from the National 
Data Center for Lawyers Profes- 
sional Liability. These figures include 
claims or information that was 
furnished to the Center by insurance 
companies on a voluntary basis. Not 
all the insurance companies filed the 
requested information, so these 
percentages must be used with 
certain caveats. The report states 
that, “Our data shows that nationally 
23.4 percent of all reported claims 
arise in the field of personal injury 
plaintiff. However, we do not know 
what portion of the number of 
lawyers insured by the reporting 
companies are engaged in plaintiff's 
personal injury work. If those 
lawyers were 10 percent of the total 
unit of exposure or, on the other 
hand, were 90 percent, then we could 
conclude that 23.4 percent of the 
claims was just proportionally high in 
one case and low in the other case.” 

I mention the above statistics just 


| 
2 


as a point of reference to what I 
believe to be an increased awareness 
by the public of their remedy in civil 
court for wrongs they allege against 
their attorneys. I believe we will be 
seeing more lawsuits in the future 
that will have a direct impact upon 
premiums. 

Last year, we had our first series of 
seminars to attempt to assist attor- 
neys in loss prevention. This is a 
program we hope to continue next 
year. 

We will keep you advised in the 
Bar News about the progress of Mr. 
Ferrero’s committee and I am sure he 
will be looking for input. 0 


LETTERS 


important literature 


Re: Hal K. Litchford article, “The 
Privilege Against Self Incrimination In 
Civil Litigation,” March 1983 

As an attorney who has litigated the 
issue addressed by Mr. Litchford’s article 
as above, I can tell you that the article is 
an important addition to the Florida 
literature on that subject. Bravo to the 
Journal, and to Mr. Litchford. 


TERRENCE WILLIAM ACKERT 
Orlando 


Articles on target 


I want to applaud you for publishing 
in the January 1983 issue of the Journal 
the various articles on dealing with alco- 
holics and alcoholism. 

We know that the use of alcohol is 
terminal, but in spite of the medical 
knowledge in this area, human weakness 
rationalizes its use to the point where it is 
socially quite acceptable. Your article of 
the social and professional effect was 
well done, and eloquently on target. 

Thank you for this public service—one 
that goes beyond the confines of the legal 
profession. 


RicuHarp C. Porter, Jr. 
Louisville, KY 


An injustice to the people 


Mr. Justice Berger has recommended 
an additional appellate court between 
the circuit courts of appeal and the 
Supreme Court. Everyone deplores the 
proliferation of courts with the corre- 
sponding increasing costs, but no one 
appears to address the basic problem 
which has brought it about. The judges, 
at all levels, have adopted a philosophy 
that they must satisfy their personal ideas 
of fairness at the cost of inconsistent 
decisions. 

There is no question that the 
tremendous increase in the number of 
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appeals to the Supreme Court has re- 
sulted because of the large number of 
stays instituted by one justice, the con- 
flicting concurring opinions, and the split 
decisions that simply serve to confuse the 
legal effect of the final decision that is 
rendered, so that nobody is under any 
reasonable certainty as to what result will 
be achieved upon a petition. 

At the other end of the spectrum, in 
county or circuit court, this attitude 
results in contested cases which have 
been litigated solely because no one 
involved can be reasonably sure what the 
judge will rule on the facts in issue. When 
an attorney is forced to say, “I honestly 
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cannot predict what the judge will rule on 
these facts,” there can be no alternative to 
contested cases. This may bring about 
“justice” as the judge sees it. This may 
protect the attorney from a malpractice 
claim for giving the wrong advice. Just as 
surely, it is an injustice to the people who 
pay for the legal system and an injustice 
to the system itself. 

The legal system is increasing in size, 
like a loaf of yeast bread, and when it gets 
too large, it will simply burst and 
collapse. 


J. W. MippLeton 
Destin 
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Matrimonial Law Commiissic 


The Supreme Court Commission 
on Matrimonial Law was created by 
Chief Justice Alan C. Sundberg in 
April 1982, in order to stimulate the 
implementation of “positive steps to 
improve matrimonial practice and 
procedure.” The Commission was 
given the responsibility to: 

(a) Study and evaluate this state's 
caseload of matrimonial issues noting 
the ultimate resolution; 

(b) Study and evaluate the proce- 
dure in matrimonial cases at each 
level in the judicial process; 

(c) Study and evaluate the matri- 
monial law in this state and other 
states; 

(d) To the extent possible, study 
and evaluate any discrepancies in 
outcome among similarly situated 
matrimonial litigants; 

(e) To the extent possible, study 
and evaluate the effect of the proce- 
dures and outcomes on the matri- 
monial litigants and their families; 

(f) Study and evaluate alternate 
procedures for achieving dispute 
resolution in matrimonial cases; 

(g) Develop recommendations and 
the implementing procedures which 
can alleviate any discrepancies 
among matrimonial cases and pro- 
vide for their fair resolution; and 

(h) Recommend any changes in 
law or rule which are necessary to 
achieve that goal. 


The order further directed the Com- 
mission to submit its report to the 
court in January 1983. 

The Commission has had seven 
meeting days since its creation, in- 
cluding a public hearing, and a num- 
ber of problems existing in the 
matrimonial law and procedures of 
this state have been identified. The 
Commission has been informed of 
improved, progressive procedures 
now utilized in some jurisdictions in 
this state as well as of new laws, pro- 
cedures, and methods used in other 
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jurisdictions, all of which are de- 
signed to improve and to expedite 
handling of matrimonial law cases 
and to reduce the adversary nature 
and the costs of these types of pro- 
ceedings. 

The Commission wants to empha- 
size that matrimonial proceedings 
now comprise a substantial percent- 
age of circuit courts’ civil cases. See, 
Appendix A. These proceedings af- 
fect more individual citizens than any 
other matter within the civil jurisdic- 
tion of our courts. The parties, be- 
cause of their close relationship, 
become emotionally involved in the 
process and, at times, become ir- 
rational and vindictive, a condition 
which may be aggravated by the ad- 
versary nature of our traditional 
court processes. 

We have concluded, as expressed 
in our recommendations, that this 
state should develop a_ court- 
connected mediation process to im- 
prove methods of resolving custody 
and visitation® problems, separate 
the proceedings resolving custody 
and visitation from those resolving 
property and support, establish a 
more clearly-defined method for dis- 
posing of marital property, and make 
procedural improvements to avoid 
delays which can have a devastating 


_ effect on the parties and their chil- 


dren. In addition, we believe that 
administrative and statutory actions 
should be implemented to collect 
child support more effectively and to 
expedite disposition of matrimonial 
law cases. 

Although the Commission has 
made numerous policy recommen- 
dations, it has not had sufficient time 
to provide the Supreme Court with 
specific means for implementing a 
number of these recommendations. 


°*“Custody and visitation” also includes the 
concept of “parental responsibility” as defined 


in F.S. §61.13 (1982 Supp.). 


The Commission unanimously _re- 
quests an opportunity to continue its 
existence in order to make those 
specific implementing reeommenda- 
tions. The need ror additional time is 
illustrated by our recommendations 
and commentary pertaining to medi- 
ation and marital property dis- 
position. 

Further, several of the Commis- 
sion’s recommendations require pro- 
cedural rule changes. The Commis- 
sion believes that specific rule 
proposals should be made only with 
the knowledge of The Florida Bar 
Civil Rules Committee and _ the 
Family Law Section of The Florida 
Bar. The Commission and the Civil 
Rules Committee have established 
coordinating subcommittees to draft 
proposed rules consistent with the 
recommendations of the Commis- 
sion. Finally, the court should also be 
advised that funds are available from 
the Florida Chapter of the American 
Academy of Matrimonial Lawyers 
and the Family Law Section of The 
Florida Bar to carry out the Commis- 
sion’s work. For these reasons, the 
Commission members recommend 
that the Commission be continued in 
existence in order that the goals ex- 
pressed in the order creating the 
Commission may be fulfilled. 

In accordance with its directive, 
the Commission makes the following 
recommendations to improve matri- 
monial law and procedure in this 
state. 


Recommendation | 


Mediation and Conciliation 
Services 


The Commission recommends that 
court-connected mediation and con- 
ciliation services be established to aid 
courts in the resolution of custody 
and visitation issues. The parties to a 
dissolution action in which the issues 


of custody and visitation of a child or 
children are in dispute should be 
required to view an educational film 
and to attend at least one court- 
connected mediation session in an 
attempt to resolve the custody and 
visitation issues by mediation rather 
than through adversary court pro- 
ceedings. These mediation proceed- 
ings should be confidential; neither 
statements made by the parties 
during mediation nor evaluations or 
recommendations of the mediator 
should be allowed as evidence in any 
court action. These mediation serv- 
ices should be funded by the state, 
possibly by increasing the marriage 
license fee, and should be supervised 
by the circuit courts through the of- 
fice of the chief judge. We recognize 
that mediation of property and sup- 
port disputes is a new and developing 
process which could be used as an 
alternative means of resolving these 
issues, but the Commission has de- 
cided to make no recommendation 
for its implementation at this time. 


Commentary: 

The Commission is extremely 
interested in the use of a court- 
connected mediation system as a 
creative and relatively inexpensive 
response to the increase in family liti- 
gation. In the process of studying 
mediation, the Commission heard 
presentations from Hugh Mclsaac, 
executive director of the California 
Mediation and Conciliation Project, 
and from Professor Frank Sander of 
Harvard Law School, both of whom 
are national authorities on the use of 
mediation to resolve domestic rela- 
tions disputes. These experts agreed 
that, when used as a tool in resolving 
custody and visitation disputes, 
court-connected mediation can pro- 
vide a reasonable and sensible way 
for the parents to make decisions 
about their own lives and lives of 
their children at an early stage in the 


dissolution proceeding. The use of 
mediation can decrease the trauma of 
separation and mitigate the conflict 
which often develops as a result of 
our traditional adversary approach 
to marriage dissolution. Initial evi- 
dence of the success of mediation 
programs in other states suggests that 
mediated settlements in marital dis- 
putes last longer and work better 
because the parties have helped craft 
the settlement and, therefore, have a 
greater stake in making it work. Fur- 
ther, the use of mediation has the 
incidental benefit of significantly 
reducing judicial workloads in 
custody matters. 


The parties to a dissolution in 
which custody and visitation are at 
issue should be required to view an 
educational film before the first 
mediation session. This film should 
advise the parties of the problems 
children face because of the dissolu- 
tion and should explain the media- 
tion process and the benefits of 
resolving custody and visitation dis- 
putes in a nonadversary manner. It is 
also very important for the mediator 
to be appropriately qualified to deal 
with the specific type of problems 
that are involved in the mediation of 
custody and visitation. In California 
the court controls the custody media- 
tion services and takes care that the 
mediators have the proper behavioral 
science skills and mediation training 
to assure their effectiveness in re- 
solving these disputes. 

Confidentiality of the mediation 
process should be provided in order 
to allow a full and free discussion of 
the issues, the concerns of the parties, 
and the possible solutions to the 
dispute. The only report which 
should be submitted to the court if 
the mediation is unsuccessful is one 
stating that a mediation session has 
been held, whether the parties at- 
tended, and that an agreement was 
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not reached. No information pertain- 
ing to the mediation process should 
be admissible in evidence in any 
adversary court proceeding. An evi- 
dentiary rule should be drafted 
similar to the present evidentiary rule 
relating to compromise and offers to 
compromise in civil cases. See, F.S. 
§90.408, (1982). 

The mediation of support and 
property disputes requires  spe- 
cialized skills and knowledge of 
property and tax law. Serious prob- 
lems have been created by persons 
who have held themselves out to be 
expert mediators in domestic rela- 
tions property disputes, but who did 
not possess the necessary qualifica- 
tions and expertise. Further, when 
lawyers seek to act as_ private 
mediators for compensation, there 
are possible ethical problems which 
the legal profession is not attempting 
to resolve. Partly because of these 
obvious problems, the Commission 
is not prepared at this time to suggest 
the implementation of a _ court- 
connected mediation system for 
property disposition and support 
issues. 


Recommendation Il 


Custody and Visitation Dispute 
Resolution 


The Commission recommends that 
a bifurcated procedure be adopted 
to prevent the custody and visitation 
issues’ being improperly influenced 
by disputes involving property dis- 
positions and support, that the 
determination of the custody issue be 
expedited, and that trial judges not 
be reluctant to appoint guardians ad 
litem to protect the interests of 


children. 


A. Separate Resolution of Custody 
and Visitation Issues.—Trial judges 
should resolve adversary custody 
and visitation proceedings early in 
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the dissolution procedure and make 
the decision on these issues separately 
from the decision on property dispo- 
sition and support to avoid the im- 
proper use of property disposition 
and support in the resolution of the 
custody and visitation dispute. Rules 
should be developed to require the 
parties to advise the court of any 
custody or visitation dispute within 
30 days of the filing of the dissolution 
action. If the parties are unable to 
agree on custody and visitation, a 
meeting with a court mediator, solely 
on those issues, should be mandatory. 
If the parties are unable to resolve 
these issues with the mediator, then 
they should be tried within 90 days 
after the filing of the action and 
separately from any property dispo- 
sition and support issues. 
Commentary: 

The single most difficult issue for 
our civil courts to resolve is the 
determination of whether one parent 
should be awarded the primary 
responsibility or whether both 
parents should be awarded shared 
parental responsibility of the chil- 
dren under our present dissolution of 
marriage law. See, F.S. ch. 61 (1982 
Supp.). This decision necessarily has 
a lifetime effect on both the 
parents and their children. The 
parents must understand at an early 
stage in the dissolution proceeding 
that, although they are divorcing 
each other, they still have the re- 
sponsibilities of mother and father to 
their children. The children in turn 
are entitled to love and respect both 
parents and other interested family 
members as well as to have love and 
respect from both parents and other 
family members. Neither parent 
should be allowed to do anything to 
alienate the children from the other 
parent or to use the children as 
weapons against the other parent. 
Our dissolution process should be 
structured to eliminate, insofar as 
possible, the use of other issues such 
as property disposition, support, and 
alimony as bargaining chips in the 
custody and visitation dispute or vice 
versa. 
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B. Priority of Custody and Visita- 
tion Issues.—Custody and visitation 
disputes should be given priority on 
the court’s calendar because the de- 
lay in deciding these issues may cause 
a substantial adverse effect on the 
children involved. 


Commentary: 

Early resolution of the custody and 
visitation issues is beneficial to all 
concerned because delay ordinarily 
creates more animosity between the 
parties and sometimes devastating 
anxiety in the children who do not 
know where they are going to live or 
with whom. It is extremely important 
that the custody issue be resolved as 
early as possible. 

C. Guardians Ad_ Litem.—Trial 
judges should not be reluctant to use 
their discretionary authority to ap- 
point an attorney who is a member of 
The Florida Bar as guardian ad litem 
to protect the interests of children in 
cases in which there is a serious child 
custody dispute. 


Commentary: 

A number of trial judges have 
utilized the appointment of guardi- 
ans ad litem in custody disputes 
where it is apparent that the children 
are being used as weapons in the dis- 
pute and where there is a con- 
siderable amount of vindictiveness 
and animosity between the parties. In 
some instances, attorneys may be 
asked to volunteer their services to 
provide this type of representation 
because funds from either party may 
not be adequate to provide compen- 
sation for the guardians ad litem. 

The Commission recommends the 
utilization of statewide guidelines for 
awarding temporary and permanent 
child support unless there is an agree- 
ment by the parties. The develop- 
ment of these guidelines will require 
input from both the bench and bar of 
all 20 circuits. 


Commentary: 

Local guidelines are presently 
being used in the Third, Fifth, Ninth, 
Fourteenth, Seventeenth, and Twen- 
tieth Circuits in Florida. The guide- 
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lines should be viewed, as the name 
implies, only as guides which, if 
properly used, should result in less 
disparity in awards among judges. 
The parties and their counsel would 
benefit because the guidelines would 
act as a starting point in support 
negotiations. The presentation of 
evidence regarding special circum- 
stances or unique problems should 
not, however, be restricted in any 
manner. The Commission has not 
had sufficient time to develop spe- 
cific suggestions regarding the im- 
plementation of this recom- 
mendation. 


Recommendation IV 
Disposition of Marital Property 


The Commission recommends the 
enactment of a statute defining 
marital property for the purpose of 
more clearly identifying that proper- 
ty subject to disposition in a disso- 
lution proceeding. The Commission 
is unable at this time to recommend a 
specific proposed statute because it 
has not had sufficient time to proper- 
ly evaluate proposed statutes to 
assure itself that ambiguities have 
been avoided. A minority of the 
Commission believes our present 
statutes and the accompanying case 
law principles provide sufficiently 
for property disposition. 


Commentary: 

Property disposition in this state is 
authorized by  court-established 
principles which vest broad discre- 
tion in the trial courts. Property 
disposition is presently the subject of 
considerable litigation. Other juris- 
dictions have attempted to solve the 
problem by statutory enactment. 
Twenty-one states currently have 
specific marital-property disposition 
statutes, the most detailed of which is 
the statute recently enacted in 
Illinois. See, Ill. Ann. Stat. ch. 40, §503 
(1982 Supp.). It appears that a care- 
fully drawn statute could avoid a 
great deal of the litigation of property 
disposition issues. If the Commis- 
sion is continued in existence, this 


will be a priority matter at its next 
meeting. 


Recommendation V 


Collection and Enforcement of 
Child Support and Periodic 
Alimony 


The Commission recommends a 
major strengthening in the pro- 
cedures for enforcing the payment of 
child support and periodic alimony 
and suggests that all circuits require a 
public officer to collect child support 
and periodic alimony and to auto- 
matically enforce the payment of 
these obligations. The Commission 
also recommends that F.S. §61.12(1) 
(1981), be amended, and that en- 
forcement-sanction alternatives be 
better utilized by the trial courts. 

A. Centralized Collection and 
Enforcement Systems.—All circuits 
should adopt procedures requiring 
that all child support and periodic 
alimony payments be made into the 
county office for disbursement and 
should provide a means for automatic 
enforcement for the failure to pay 
either obligation. 


Commentary: 

This recommendation contem- 
plates the collection of child support 
and periodic alimony by a court- 
supervised office. For the system to 
be effective, all child support and 
periodic alimony payments should 
be made into the office for disburse- 
ment. Experience in other jurisdic- 
tions has shown that an automatic 
enforcement procedure, which re- 
quires delinquents to appear before 
the administrator of the collection 
office without any action being taken 
by the payee of the funds, results ina 
substantial reduction in public as- 
sistance payments for children be- 
cause many public assistance recipi- 
ents may receive child support and 
periodic alimony payments without 
the state’s knowledge. In addition, 
this type of system minimizes dis- 
putes about whether payments have 
actually been made and about what 
amounts have been paid. 


If properly designed and imple- 
mented, this type of collection and 
enforcement system should be fis- 
cally self-sustaining through levying 
a collection fee based on a _ per- 
centage of each payment. This 
collection fee should, however, be 
restricted to maintaining only this 
service and should not be utilized to 
pay for other domestic relations serv- 
ices. The collection fee should be 
tailored to the amount needed to sus- 
tain the system. One example of an 
appropriate collection charge is three 
percent of each payment, with a 
minimum charge of 50¢ and a maxi- 
mum of $3. 

It is also important that such a 
system not result in any delay in pro- 
viding the payee with the support 
and periodic alimony funds. Systems 
which operate efficiently have the 


funds in the payee’s hands within 
four days of receipt of the payment. 
Presently, 11 circuits require all child 
support payments to be paid into the 
county office but few automatically 
enforce nonpayment without a re- 
quest from the recipient. See 
Appendix D. 

B. Satisfaction of Judgments.— 
Section 61.12(1), Florida Statutes 
(1981), should be amended to pro- 
vide that attachment and garnish- 
ment will lie to “enforce and satisfy 
the orders and judgments of the court 
of this state for alimony, suit money, 
or child support.” The italicized por- 
tion designates the language which 
should be added to the statute and 
which is necessary to eliminate the 
distinction now existing between 
orders and judgments in matrimonial 
law cases. See, Sokolsky v. Kuhn, 405 
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So.2d 975 (Fla. 1981), and Waddell v. 
Schwarz, 405 So.2d 978 (Fla. 1981), 
(McDonald, J., specially concurring). 


Commentary: 

The amendment of this statute is 
necessary in order to allow both 
orders and judgments to be enforced 
in the same manner. 

C. Enforcement Remedies.—The 
judges assigned to domestic relations 
matters should be advised to use all 
alternatives available for enforcing 
the payment of child support and 
periodic alimony. Upon a finding of 
contempt, judges should consider 
alternatives to a sentence of only 
incarceration, which alternatives 
might include: a voluntary wage 
assignment executed by the con- 
temnor so that a portion of the wages 
are paid directly to the clerk toward 


satisfying a child support order; a 
compulsory wage assignment in 
accordance with F.S. §409.2574; a 
sentence of incarceration with a 
recommendation for work furlough 
during weekdays; a sentence of in- 
carceration for a number of days 
certain to be served on weekends 
only. 


Commentary: 

This recommendation is included 
principally to bring to the attention 
of trial judges the various alternatives 
available to enforce payment of child 
support and periodic alimony. These 
alternatives are important because 
the Commission has learned that 
some members of the judiciary, be- 
cause of crowded jail facilities, are 
reluctant to impose appropriate 
sanctions upon individuals who have 
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been held in contempt for nonpay- 
ment of these obligations. 


Recommendation VI 


Simplified Dissolution Process 
Without Counsel 


The Commission recommends the 
adoption of a rule and procedure 
implementing a simplified proceed- 
ing, without counsel, for dissolution 
of marriages which have existed for 
five years or less when there are no 
children and there is no property or 
the property issues have been settled 
between the parties. 

A. The Commission approves in 
principle the proposed amendment 
to Florida Rule of Civil Procedure 
1.611 and the proposed Form 1.943-1 
which have been submitted to the 
court by The Florida Bar, see, Florida 
Bar Re: Amendment to Rules of Civil 
Procedure (Dissolution of Marriage), 
No. 62,147 (oral argument February 
10, 1983), see Appendix E, but 
recommends the following changes 
in the proposed amendment: 

(1) F.S. §61.052(1)(b)2, (1981), 
which provides that “evidence need 
not be corroborated except to estab- 
lish that the residence requirements 
of §61.021 are met” should be 
amended to delete the residency 
corroboration requirement or, in the 
alternative, to allow corroboration of 
residency by affidavit in the simpli- 
fied dissolution proceedings; 

(2) Instead of providing that 
“there have been no children born of 
the marriage,” the rule and petition 
should provide that “there are no 
minor or dependent children born or 
to be born to or adopted by the par- 
ties”; 

(3) The petition should contain a 
declaration under oath emphasizing 
that any false statement in the peti- 
tion could subject the parties to the 
penalties of perjury or contempt of 
court. 


(4) A judge should personally 
examine the pleadings and enter 
judgment when appropriate. 


} 
| 
| 
| 
f 
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Commentary: 

This recommendation suggests 
modification to the petition for 
simplified dissolution that is now 
before the Supreme Court for con- 
sideration. 

B. Consideration should be given 
to allowing use of a simplified disso- 
lution procedure upon the applica- 
tion of one party in circumstances 
where there has clearly been an 
abandonment, there is no knowledge 
of the absent spouse’s whereabouts, 
the duration of the marriage is five 
years or less, there is no property for 
distribution, and there are no chil- 
dren. The necessary constructive 
notice provisions should be required. 


Commentary: 

This recommendation would 
broaden the simplified dissolution 
process submitted by The Florida 
Bar. 


Recommendation VII 
Procedural Improvements. 


The Commission recommends 
certain procedural changes and judi- 
cial administrative assistance to 
address specific problems that now 
exist in matrimonial law proceedings. 

A. General and Special Masters.— 
A separate rule should be adopted 
dealing exclusively with the use of 
general and special masters in disso- 
lution of marriage proceedings 
which clearly defines the role of 
masters in these proceedings. The 
Commission recommends that 
general and special masters be used 
in matrimonial law proceedings only 
in those limited instances where the 
marriage dissolution is uncontested 
or where both parties have stipulated 
to the use of a master without pres- 
sure or coercion by the court. 


Commentary: 

The Commission has found that 
general and special masters have 
been used, without the consent of 
both parties, to determine contested 
temporary custody and support, to 
resolve preliminary discovery issues 


and motions, to conduct pre-trial 
conferences, to handle contempt and 
enforce meetings the resolution of 
which sometimes includes recom- 
mendations of incarceration, to hear 


motions for modification of final 
judgments, and to conduct contested 
final hearings. It appears that this 
procedure is contrary to the Supreme 
Court’s decision in Slatcoff v. Desen, 
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74 So.2d 59 (Fla. 1954). 

The use of general and special 
masters in contested proceedings 
places them in the position of evalu- 
ating the witnesses and the evidence, 
so that they become, in effect, the 
major decision-maker in the cause. If 
the trial judge does not see and hear 
the witnesses, he or she no longer has 
that superior vantage point which is 
one of the principal reasons broad 
discretionary authority is given to 
trial judges in domestic relation 
matters. Unless the trial judge hears 
the matter de novo, he or she, in ef- 
fect, becomes an appellate reviewer 
in the domestic relations process. To 
effectively implement this recom- 
mendation, the present rule of civil 
procedure pertaining to general and 
special masters should be modified. 

B. Temporary Restraining Or- 
ders.—A new rule of civil procedure 


should be adopted for temporary 
restraining orders in domestic rela- 
tion matters, including restraining 
orders concerning physical violence. 


Commentary: 

The present “ten-day rule” regard- 
ing the expiration of a temporary 
restraining order under existing Rule 
of Civil Procedure 1.610 renders such 
orders ineffective in domestic rela- 
tions matters unless multiple applica- 
tions are made to the circuit court 
while the case is pending. A suggested 
rule is contained in Appendix G. 


C. Expedited Procedures.—Each 
chief judge should develop admin- 
istrative procedures which will pro- 
vide the means for the assigned judge 
to hear domestic relations matters 
pertaining to temporary relief within 
twenty-one days from the time such 
relief is deemed requested. 


Comments of the bench and 
bar on recommendations of 
the Commission on Matri- 
monial Law are _ invited. 
Send all correspondence to 
Justice Ben T. Overton, 
Chairman, Supreme Court 
of Florida, Tallahassee, FL 
32301. 


Commentary: 

Currently, some circuits and indi- 
vidual judges are providing oppor- 
tunities for hearings on_ these 
problems by using block-time assign- 
ments. Other circuits and judges 
assign them regular calendar time, a 
practice which may result in a three- 
or four-month delay. It appears that 
this recommendation could be 
appropriately implemented by ad- 


“My secretary is out today, and I can't locate your file. Could you call back in the morning?” 
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ministrative action of the Chief 
Justice rather than by a court rule. 

D. Financial Affidavits —A new 
rule of civil procedure should be 
adopted to require the petitioner ina 
dissolution proceeding to serve a 
financial affidavit with the initial 
pleading whenever a request for 
temporary support or modification is 
filed; the respondent would be re- 
quired to furnish a financial affidavit 
with the reply or answer or at least 
forty-eight hours before hearing, 
whichever is sooner. The financial 
affidavit with the reply or answer or 
at least forty-eight hours before hear- 
ing, whichever is sooner. The finan- 
cial affidavit currently being used 
should be modified to make it more 
useful in the marriage dissolution 
process. 


Commentary: 

Financial affidavits are extremely 
helpful tools in matrimonial law 
proceedings. They not only establish 
the financial status of the parties fora 
determination of current issues, they 
also firmly establish the position of 
the parties at the time of the dissolu- 
tion to provide a reference point 
should a petition for modification of 
the final judgment ever be filed with 
the court. It is essential to settlement 
negotiations, as well as to final resolu- 
tion of the dispute in the adversary 
process, that each party have com- 
plete knowledge of the other party’s 
financial condition and of the status 
of the property owned by the other 
party. 

E. Family Court Divisions.—The 
circuits should be encouraged to con- 
tinue to experiment with a separate 
family-court division in those juris- 
dictions that are large enough to 
effectively use and administer a 
separate division. This reecommenda- 
tion does not contemplate a consoli- 
dation with the juvenile division. 


Commentary: 

Two circuits in the state, the 
11th and the 13th, have experimented 
with separate family court divisions. 
In the former, the use of the separate 
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court division for family law matters 
did not prove to be effective. In the 
latter, the experiment appears at this 
time to be successful. We recognize 
that some circuits, because of their 
geography and their judicial man- 
power, could not properly establisha 
family court division. 

F. Discovery.x—The Commission 
agrees with the reforms being pro- 
posed by the Civil Rules Committee 
to eliminate abusive discovery prac- 
tices. We recommend that the 
Supreme Court approve the proposal 
of the Rules Committee that Florida 
Rule of Civil Procedure 1.340(a) be 
amended to require the initial use of 
form interrogatories which have 
been approved by the court. We fur- 
ther recommend that the court ap- 
prove form interrogatories for use in 
domestic relations proceedings. 


Commentary: 

The Commission is familiar with 
the proposed reforms now being 
considered by the Civil Rules Com- 
mittee and suggests that form inter- 
rogatories for marriage dissolution 
cases, similar to those proposed by 
the Rules Committee for use in auto- 
mobile negligence and product lia- 
bility actions, be approved by the 
court. 

E. Pre-Trial Conferences.—Trial 
judges should be encouraged to fully 
utilize pre-trial conferences in the 
limited number of domestic relation 
cases that have substantial issues for 
resolution. 


Commentary: 

Some jurisdictions have developed 
a structured pre-trial procedure to 
simplify the issues in complex cases. 
Information about this pre-trial 
process, together with copies of the 
types of orders that are used, should 
be made available to all the judges in 
this state who are handling domestic 
relations matters. 


Recommendation VIII 
Public Educational Programs 
It is that 


recommended The 


Florida Bar, in conjunction with 


other interested groups, develop an disputes. 
educational program for the lay 
public that will better inform it of the | Commentary: 


problems and the law relating to The Commission has been 
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formed that this type of public 
information program has been ex- 
tremely successful in California. It 
may be used particularly as a vehicle 
to bring to the attention of parents 
the problems their children face 


when the marriage is dissolved, as 
well as to inform them of their 
responsibilities, obligations, and in- 
dividual property rights. 

(Only selected appendices follow 
because of the limitation of space.) 


APPENDIX A 


Statewide Filings and Dispositions 
Civil and Dissolution Cases 


1981 

Dissolution filings 87,131 
Dissolution dispositions 84,551 
Civil filings 224,973 
Civil dispositions 210,013 
% of Civil filings that were dissolution cases 38.7% 
% of Civil dispositions that were dissolution cases 40.3% 


APPENDIX E 
The Florida Bar’s Simplified Dissolution Proposal 


Proposed Addition to Fla. R. Civ. P. 1.611 
(c)(1) If the parties to the dissolution certify under oath there have been no children born of 
the marriage; the wife is not now pregnant and no child has been adopted by either party 
during the marriage; the marriage duration is less than five (5) years and the other facts set 
forth in Form 1.943-1 are true, the clerk shall submit the petition to the court. 

(2) The court, upon examination of the petition, may enter an order granting the 
dissolution or it may require the parties to appear before the court for the taking of testimony. 

(3) Upon entry of the order, the clerk shall mail to each party a certified copy of the final 
judgment of dissolution. The order shall be in substantially the form provided in Form 1.995- 
1. 

(4) The clerk shall provide forms for the parties whose circumstances meet the 
requirements of this subsection. 


APPENDIX D 
Child Support Collection System 


Administrative Order Local Ordinance Collected by: 
First Clerk of the 


Circuit Circuit Court 
Second Jefferson County Admin. Clerk of the 
Circuit Order No. 78-56 Circuit Court 


(November 13, 1978) 


Leon County Admin. 
Order No. 80-9 (6/16/80) 


Liberty County Admin. 
Order No. 78-58 
(November 13, 1978) 


Wakulla County Admin. 
Order No. 78-57 
(November 13, 1978) 


Third Clerk of the 


Sheriff (Leon 
County Only) 


Circuit Circuit Court 
Fourth City Council of Jacksonville Tax Collector 
Circuit Ordinance No. 70-738-325 


(August 1, 1970) 
Fifth Clerk of the 
Circuit Circuit Court 
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Sixth 
Circuit 
Seventh Administrative Order No. 
Circuit C-78-101 (Nov. 8, 1978) 
Administrative Order No. 
C-78-98 (Nov. 6, 1978) 
Administrative Order No. 
C-78-96 (Oct. 30, 1978) 
Eighth Administrative Order No. 
Circuit 1.140 (March 8, 1979) 
amended (June 5, 1979) 
Ninth 
Circuit 
Tenth General Order of March 
Circuit 31, 1966 
Eleventh = Administrative Order No. 


Circuit 76-40 
Administrative Order No. 
76-43 (July 14, 1976) 
Twelfth 
Circuit 


Thirteenth Administrative Order No. 
Circuit 82-22 (Sept. 20, 1982) 


Fourteenth Administrative Order No. 


Circuit 78-07 (Dec. 20, 1978) 
Fifteenth 
Circuit 
Sixteenth Administrative Order No. 
Circuit 79-8 (March 22, 1979) 


amended (Aug. 9, 1979) 


Seventeenth Administrative Order No. 
Circuit 2.02.3 (Nov. 18, 1981) 


Eighteenth Administrative Order No. 


Circuit 81-30 (F)S (Oct. 12, 1981) 
Amended 
Administrative Order No. 
79-2 (May 22, 1979) 
Nineteenth 
Circuit 
Twentieth Administrative Order No. 
Circuit 79-17 (March 27, 1979) 
APPENDIX G 


Rule 1.611 - Dissolution of Marriage 
(C) Temporary Restraining Order 


(1) A mutual temporary restraining order 
shall be granted without written or oral notice 
to the adverse party where it appears from a 
verified pleading that the petitioning party 
seeks to temporarily restrain physical violence 
or removal of a child or children of the parties 
from the jurisdiction of the court. No bond 
shall be required prior to the issuance thereof. 

(2) Any temporary restraining order 
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granted shall remain in effect until dissolved 
by the court. 

(3) On 5 days notice to the party who ob- 
tained the temporary restraining order without 
notice, or on shorter notice if the court directs, 
the court shall hear and determine any motion 
for dissolution or modification of temporary 
restraining order. Such motion shall take 
precedence over all other matters except older 
matters of the same character. 

(4) All other requests for temporary re- 
straining order shall be governed by the 
provision of Rule 1.610. 
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The new Florida Probate 
Code murder statute 


“The case of anunworthy heir’ 
By Richard M. Baker 


The Florida Probate Code mur- 
der statute? is a codification of the 
common law equitable principle that 
“no person should be permitted to 
benefit from his own wrong.” It pro- 
hibits persons who cause the death of 
another from taking specific proper- 
ty interests as a result of that death. 

Prior to its 1982 amendment,‘ the 
probate murder statute provided: 


A person convicted of the murder of a 
decedent shall not be entitled to inherit from 
the decedent or to take any part of his estate as 
a devisee. The part of the decedent’s estate to 
which the murderer would otherwise be 
entitled shall pass to the persons entitled to it as 
though the murderer had died during the life- 
time of the decedent} 


The effect of this statute on proper- 


ty interests of individuals responsible 
for a decedent’s death depended on 
the manner in which the property 
was held prior to that death, and did 
not always prohibit a wrongdoer 
from benefiting from the death of the 
decedent. In 1982, the Florida Legis- 
lature acted to rectify this inequity by 
revising the statute. F.S. §732.802 
(1982), which largely adopts the 
homicide provisions of the Uniform 
Probate Code,® was enacted into law 
on April 2, 1982.7 An analysis and 
comparison of the effects of the old 
statute versus the new statute on 
different property interests is 
necessary to understand the need for 
change. 


Inheritance 


Background. The courts have in- 
terpreted the “inherit” language of 
the pre-1982 probate murder statute 
as making the statute applicable only 
to those interests which were in de- 
cedent’s probate estate,’ and thus 
arose wholly from the Florida Pro- 
bate Code.® In addition to property 
passing by will or inheritance, the 
statute presumably was applicable to 
such interests as homestead, family 
allowance and exempt property.!® 

The statute was strictly construed 
to require that a beneficiary could 
not be denied rights to “inheritance” 
property unless the beneficiary had 
been “convicted of the murder of the 
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decedent.”!! A conviction of man- 
slaughter was insufficient to defeat a 
killer’s inheritance right.!? A finding 
of not guilty by reason of insanity 
was not a conviction, and would not 
defeat the killer’s right to inherit.'’ 
Finally, in the case of murder/suicide, 
the killer was dead and could never 
be convicted of murder, so the 
killer’s estate would inherit from the 
estate of the murdered decedent.'4 

Thus, the probate murder statute, 
intended as society's sword to 
prevent persons from _ benefiting 
from their wrongful acts, was trans- 
formed into a shield utilized by indi- 
viduals responsible for a decedent's 
death. The frustration of the courts 
was expressed by Judge Cowart of 
the Fifth District Court of Appeal: 
... | think that it is ironic that this statute, 
ostensibly enacted to enable the courts to deny 
benefit to a killer, is now used as the very tool 
to accomplish what it was designed to 
prevent. 

Amendment. Section 1 of the 1982 
probate murder statute provides, 
inter alia, that 
A surviving person who unlawfully and inten- 
tionally kills or participates in procuring the 
death of the decedent is not entitled to any 
benefits under the will or under the Florida 
Probate Code, and the estate of the decedent 
passes as if the killer had predeceased the 
decedent.!® 

The critical phrase in this amend- 
ment is “unlawfully and intentionally 
kills.” The purpose of this phrase is to 
correct the inequities brought about 
by the court’s strict construction of 
the “conviction of murder” require- 
ment set forth in the pre-1982 
probate murder statute. Although, 
under the revised statute, a convic- 
tion of murder in any degree is suffi- 
cient proof of unlawful and 
intentional killing," it is not required. 
A court (presumably in a probate 
proceeding)! may determine by the 
greater weight of evidence whether 
the killing was unlawful and inten- 
tional.'® If the beneficiary is found to 
have unlawfully and _ intentionally 
killed the decedent, then the benefits 
under the decedent’s will or under 
the Florida Probate Code will pass as 
if the killer had predeceased the 
decedent.2° 

Furthermore, analysis of discus- 
sion before the Florida Senate 
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Judiciary Civil Committee and the 
Florida House of Representatives Ju- 
diciary Committee indicates that it is 
the legislators’ intent that uninten- 
tional manslaughter, including ve- 
hicular manslaughter, would not bar 
a person from inheriting from a 
victim because the killing, by defini- 
tion, was not intentional.?! 

Section 1 of the 1982 probate 
murder statute substantially cures the 
inequity of permitting inheritance to 
a beneficiary who killed the decedent 
but was not convicted of murder. A 
conviction of manslaughter or the 
suicide of the killer will no longer 
secure for the killer or his benefi- 
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ciaries the right to inherit from the 
victim. Upon civil determination of 
unlawful and intentional killing, the 
killer, or his beneficiaries, will be 
stripped of inheritance rights. 

The 1982 statute does not address 
the question of the rights of an insane 
killer to inherit from the victim’s 
estate. Each section of the statute re- 
quires a finding that the killer unlaw- 
fully and intentionally killed the vic- 
tim, and it may be argued that an 
insane person could not develop the 
requisite intent to invoke the statute's 
property acquisition preclusions.?2 A 
California appellate court has held 
that a mother who was found to be 
insane at the time she murdered her 
two teenage sons was not barred 
from inheriting from her sons’ estates 
under the California probate murder 
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statute which denies inheritance to 
any person who “unlawfully and 
intentionally causes the death of the 
decedent.” The court’s rationale for 
this decision was based on an analysis 
of the state of mind of the decedent: 
[The California probate murder statute] refers 
to a person who has “unlawfully and inten- 
tionally” caused the death of a decedent. In- 
sane persons are not capable of committing 
crimes. .. . Insane persons, therefore, are not 
capable of acting “unlawfully” for purposes of 
[the statute]. In every crime or public offense 
there must exist a unity of act and intent, or 
criminal negligence. . .. Although intent or in- 
tention is manifested by the circumstances 
connected with an offense and by the sound 
mind and discretion of the accused, insane 
persons are not of sound mind. . . . Insane 
persons therefore are not capable of acting 
“intentionally” for purposes of [the California 
probate murder statute]. 

Other state courts, in interpreting 
adopted versions of the Uniform 
Probate Code murder statute have 
also reached the conclusion that a 
killing by an insane person does not 
envoke the statutory inheritance pro- 
hibition. Thus, it appears likely that 
the Florida courts, in interpreting the 
1982 probate murder statute, will 
hold that an insane person cannot un- 
lawfully and intentionally kill 
another person and, therefore, is not 
precluded from inheriting from his 
victim. Nevertheless, the question of 
whether an insane person should be 
prevented from acquiring certain 
property interests of a victim who the 
insane person kills is a question of 
policy which the legislature should 
address in clear language within the 
statute. 


Joint tenancies 


Background. Property held by de- 
cedent and decedent's killer as 
tenants by the entirety or joint 
tenants with right of survivorship is 
not an asset of decedent’s probate 
estate, and the passing of these 
interests is not an “inheritance” for 
purposes of the pre-1982 probate 
murder statute.26 Thus, in determin- 
ing the effect of a surviving joint 
tenant’s act causing the death of 
decedent joint tenant, the courts 
were not constrained to follow the 
letter of the statute. Instead, it was 
held that the common law equitable 
doctrine that “no person should be 
permitted to benefit from his own 
wrong” applied to sever the joint 
tenancy and the jointly-held proper- 
ty was to be distributed as if held as 
tenants in common with one-half 
interest in each tenant.27 The courts 
held that the “conviction of murder” 
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requirement of the probate murder 
statute was inapplicable and 
tenancies were severed even in situa- 
tions where the surviving tenant was 
convicted only of manslaughter?’ or 
where the killer committed suicide, 
thereby precluding any conrviction.”® 
An adjudication by the court that the 
joint tenant killed the decedent joint 
tenant was required to invoke the 
severance.” 

Amendment. Section 2 of the 1982 
probate murder statute provides, 
inter alia, “Any joint tenant who 
unlawfully and intentionally kills 
another joint tenant thereby effects a 
severance of the interest of the 
decedent so that the share of the 
decedent passes as his property and 
the killer has no rights of survivor- 
ship.”3! The provision is made ap- 
plicable to various joint interests 
including real property, bank and 
savings and loan accounts, credit 
unions and any other form of co- 
ownership with survivorship 
incidents.*? 

This provision codifies existing 
case law which has applied equitable 
doctrine to sever a joint tenancy and 
permit a killer to take only that which 
was otherwise his. 


DON’T MAKE A MOVE ON 
YOUR CONSTRUCTION 
CLAIMS CASE 


WITHOUT WHI! 


Wagner-Hohns-Inglis, Inc. can help you make all 
the right moves on your construction claims case. 


Although some jurisdictions 
require a killer/joint tenant to forfeit 
his entire interest in the joint 
tenancy, the Florida Legislature’s 
alternate course is the proper one. Di- 
vestiture of a killer's rights in jointly- 
held property creates a system of 
punishment within the Probate 
Code. Application of the equitable 
doctrine requires only that the killer 
be denied gain from his act, not that 
he be penalized for it. Society is 
better served by penalizing or 
punishing a killer with the vehicles 
provided by the wrongful death and 
criminal statutes. 


Insurance 


Background. The pre-1982 
probate murder statute did not affect 
the right of a designated beneficiary 
to receive the proceeds payable 
under an insurance contract.*4 Prior 
to the 1982 amendment to the statute, 
the equitable doctrine that “no 
person should be permitted to 
benefit from his own wrong” re- 
quired that a beneficiary who kills an 
insured, whether or not convicted of 
murder, will not be permitted to re- 
ceive insurance proceeds if it is 
proven “by a preponderance of the 


evidence” that the beneficiary killed 
the decedent.* 

Amendment. Section 3 of the 1982 

probate murder statute provides: 
A named beneficiary of a bond, life insurance 
policy or other contractual arrangement who 
unlawfully and intentionally kills the principal 
obligee or the person upon whose life the 
policy is issued is not entitled to any benefit 
under the bond, policy or other contractual 
arrangement; and it becomes payable as 
though the killer had predeceased the 
decedent.** 

As in the case of joint tenants, this 
provision codifies existing case law 
and enacts a proper statutory appli- 
cation of the equitable principle 
underlying this area of law. 


Other interests 


Background. Prior to the 1982 pro- 
bate murder statute, case law held 
that a killer is prevented from taking 
any nonprobate estate interest in 
property where the effect would be 
to permit the killer to benefit from his 
own wrong.” In a case involving 
survivorship provisions of United 
States Savings Bonds, the Florida 
Second District Court of Appeal held 
that the killer of a bondholder was 
precluded from taking under the sur- 
vivorship provision of the bonds 
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Probate code 
murder statute 


because U.S. Treasury Regulations 
provided that the killer/beneficiary 
was not entitled to the bonds unless 
the holder predeceased the benefi- 
ciary without having presented the 
bonds for payment or reissue.** If the 
killer was permitted to take under the 
survivorship provision, he would be 
benefiting from his wrongful act 
which prevented the bondholder 
from presenting the bonds for pay- 
ment or reissue. 

Thus, the court held that equity 
precluded the killer from taking 
under the survivorship provision. It is 
noteworthy that the U.S. Depart- 
ment of the Treasury refused to 
follow the Florida opinion, reason- 
ing that the Treasury Regulations, 
which did not follow common law, 
preempted the state court's 
decision.*9 

Amendment. Section 4 of the 1982 
probate murder statute states that 
“Any other acquisition of property or 
interest by the killer, including a life 
estate in homestead property, shall 
be treated in accordance with the 
principles of this section.” The 
sweeping language of this subsec- 
tion apparently applies to any interest 
which the beneficiary would receive 
regardless of whether the interest 
originated with the decedent. 

Hearings on the proposed amend- 
ment revealed that the underlying 
principle of the act was to enforce the 
common law equitable doctrine fol- 
lowed by courts in pre-1982 probate 
murder statute decisions.4! There- 
fore the court, in determining 
whether a killer is to take property or 
interests passing to the killer as a re- 
sult of the victim’s death, must con- 
sider whether receipt of the interest 
will enable the killer to “benefit from 
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his own wrong.” If so, the court must 
take steps to deny this benefit. 

Application of §4 is best illustrated 
by example. For instance, may a 
killer receive a remainder interest in 
property, contingent on his surviv- 
ing the life tenant, after he murders 
the life tenant? The killer is receiving 
no benefit under will or Probate 
Code, so §1 of the probate murder 
statute is inapplicable; there is no 
joint tenancy, so §2 has no effect; and 
there is no “bond, life insurance poli- 
cy, or other contractual arrange- 
ment,” so §3 is inoperative. However, 
§4 of the statute permits the court to 
step in and prevent the killer from 
benefiting from his wrongful act. 
This could be accomplished by pre- 
suming that the killer predeceased 
the victim, thus requiring the proper- 
ty to pass to the alternate remain- 
dermen. 

A similar question involves a killer 
whose remainder interest was vested 
subject to total divestment upon pre- 
deceasing the life tenant. The 
Georgia Supreme Court was met 
with this issue, in interpreting the 
Georgia probate murder statute 
which denies the right to inherit, take 
by deed, will or otherwise to “any 
person who shall with malice afore- 
thought, kill any other person.”#? In 
holding that the killer was not 
divested of her vested remainder 
interest, the court reasoned that, 
since the remainder interest was al- 
ready vested, the killer was not 
taking any property subsequent to 
the death of the life tenant and, there- 
fore, the Georgia probate murder 
statute was inapplicable.“ 

A different result arises under the 
“slayer” probate statutes, adopted in 
many states, including Pennsylvania, 
South Dakota and Virginia. These 
statutes specifically provide that 
property in which the slayer (defined 
as any person who willfully and 
unlawfully kills another person) 
holds a reversion or vested remain- 
der and in which the slayer would 
have obtained the right of present 
possession upon the death of the de- 
cedent shall pass to the estate of the 
decedent during the period of life 
expectancy of the decedent.‘ 

These “slayer statutes” effect a 
more equitable result than jurisdic- 
tions which either deny the killer his 
remainder interest or give the killer 
the property in fee upon the death of 
the life tenant. By giving the proper- 
ty to the life tenant’s estate for the 
period of the life expectancy of the 


decedent (presumably based on ac- 
tuarial tables) these jurisdictions 
have neither punished nor rewarded 
the killer. They have effectively 
treated the various parties’ property 
interests as if the life tenant had not 
been killed. The result is a proper 
application of the equitable principle 
that does not permit the killer to 
benefit from his wrong. 

Another application of §4 involves 
a killer who has received the right to 
exercise a general or limited power 
of appointment under the decedent's 
will. Since the interest is received 
under the will, §1 would effectively 
bar appointment by the killer as one 
who is presumed to have “prede- 
ceased the decedent.” However, if 
the power of appointment was grant- 
ed to the killer under the terms of an 
inter vivos trust agreement, §1 is in- 
applicable because the interest does 
not pass under will or Probate Code. 
Sections 2 and 3 do not apply for the 
reasons outlined in the above life 
estate example. In this situation, the 
court could use §4 to assume that the 
killer predeceased the victim leaving 
the power unexercised and permit 
the property in question to pass to 
such persons designated by the 
victim to take in default of exercise of 
appointment. This situation is very 
similar to a murder/suicide where 
the inheritance provisions of §1 of the 
probate murder statute would deny 
the killer's beneficiaries any proper- 
ty passing to the killer under the vic- 
tim’s will. In both situations, the 
killer's heirs (or appointed benefi- 
ciaries) have been denied benefit 
from the killer’s wrongful act. 

The broad language of §4 of the 
1982 probate murder statute will 
enable Florida courts to apply 
equitable doctrine to fill the unavoid- 
able gaps left in the 1982 statute. The 
methods utilized to apply the 
equitable principle are limited only 
by the ingenuity of the courts.* 

The reference in §4 to life estates in 
homestead property does not signifi- 
cantly add to the statute. The 
provision within §1 requiring that 
any benefit received under the 
Probate Code passes as if the killer 
had predeceased the decedent 
adequately prevents the receipt of 
any interest in homestead by a killer 
because homestead descent is 
provided for within the Probate 
Code.** The ineffective nature of the 
phrase “including a life estate in 
homestead” was possibly one reason 
for the clause’s omission from the 


Sharing in 


Uniform Probate Code’s murder 
statute.47 


Conclusion 


The 1982 revisions to the Florida 
Probate Code murder statute have 
significantly reduced a_ killer's 
chances of receiving property 
benefits as a result of his wrongful act 
and, therefore, have substantially 
cured an inequity which the Florida 
courts had previously felt compelled 
to enforce. O 
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Probate Code murder statute. In addressing 
the committee, Judge Clark referred to, “the 
case of the unworthy heir,” where one person 
wrongfully kills another party and then seeks 
to inherit from the person he killed. (Hearing 
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The attorney in general practice 
and the patent-related case! 


At various times during his general 
practice, an attorney may confront 
questions involving patent law. 

For example, a client may ask how 
to protect his rights in an invention or 
seek advice before entering into a 
government contract which includes 
a “patent clause.” The attorney might 
also be asked to review or prepare an 
employment agreement which, 
among other provisions, is intended 
to vest in the employer rights to in- 
ventions made by employees. 

When dealing with federal or state 
agencies, issues may arise as to 
whether inventions submitted to the 
government are subject to disclosure 
under a Freedom of Information 
Act.? 

Patent-related questions in a bank- 
ruptcy context may develop as to 


By Marc A. Sandy Block 


whether a transferor has a protected 
interest in patent rights transferred to 
the debtor or whether such rights are 
assumable and assignable by the 
trustee in bankruptcy.* 

Since the Supreme Court 
approved treble damages for an 
antitrust claim based on a fraudu- 
lently procured patent,‘ an attorney 
may additionally find himself in the 
busy intersection between patent law 
and antitrust law. 

Counsel for either side in a 
personal injury action might rely on 
publicly available patents as 
evidence in determining whether 
defendant did, or did not, comply 
with state-of-the-art standards of 
safety or in showing that plaintiff 
did, or did not, use a product in a 
manner prescribed by the producer.> 


The attorney familiar with certain 
basic facts concerning patents and 
patent law discussed below should 
be in a better position to understand 
his client’s patent-related problems 
and to provide assistance in resolving 
them. 


Attorney-client relationship 


The initial question to be ad- 
dressed may be: what bounds are 
placed on the services of a nonpatent 
attorney who renders advice in a 
patent-related matter? 

The general rule is that an attorney 
may represent a client in any case in- 
volving a patent in any court to which 
he is admitted. Of course, the attor- 
ney is bound by the governing Code 
of Professional Responsibility (CPR) 
and the ABA Code, which prohibit a 
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lawyer from handling a legal matter 
that he is not competent to handle.® 

35 U.S.C. §33 also makes it illegal 
for anyone—regardless of member- 
ship in a state bar—to hold himself 
out as qualified to represent a patent 
applicant before the U.S. Patent and 
Trademark Office (also referred to 
as the PTO) when the representative 
is not registered to practice before 
the PTO. The §33 limitation, it is 
noted, applies only to patent matters 
before the U.S. Patent and Trade- 
mark Office, and does not extend to 
copyright or trademark matters 
before the respective federal agen- 
cies. A violation of the statute carries 
with it a fine of $1,000 for each 
offense. 

Whether required by law or not, a 
general practitioner may wish to con- 
sult a patent attorney if only to 
expand the perspective of a patent- 
related case. 

In referring to or associating witha 
patent attorney, the general practi- 
tioner should recall that, under most 
CPRs, a division of attorneys’ fees 
must, inter alia, be made “in propor- 
tion to the services performed and 
responsibility assumed by each 
attorney.”7 Under these rules, the 
services which must have been 
rendered by the patent attorney and 
those services which are appropriate- 
ly allocated to and provided by the 
general practitioner should be con- 
sidered in determining an appro- 
priate splitting of fees. 

A proposed change to CPRs in 
various jurisdictions includes de- 
leting Disciplinary Rule DR 2-107 
and modifying DR 2-106 to permit 
division of fees among attorneys who 
“expressly assume responsibility to 
the client.” If enacted, this change 
will eliminate the previous require- 
ment of proportioning services and 
responsibility. In view of  §33, 
however, where a nonpatent 
attorney shares responsibility in a 
patent-related case under the pro- 
posed rules, it would appear prudent 
to clearly limit the general practi- 
tioner’s responsibility to matters not 
before the PTO, and to inform the 
client that the general practitioner's 
assumption of responsibility does not 
suggest or include representation be- 


fore the PTO. 

When selecting a patent attorney, 
for a particular case, a general prac- 
titioner should consider that patent 
attorneys generally come in three 
varieties—chemical, electrical, and 
mechanical—with crossbreeds being 
fairly common. Patent attorneys may 
also concentrate their practices in 
patent application preparation and 
prosecution (i.e., obtaining a patent), 
patent licensing, patent litigation, 
foreign practice, or other defined 
areas of patent law, or acombination 
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thereof. To save time and money and 
to serve the client best, the selection 
of a patent attorney should reflect an 
assessment of both technical and 
legal background. 


Patent and patent-related cases 
The patent has a complicated per- 
sonality. In one respect, it is a federal 
grant (or, more pejoratively, a legal 
monopoly) for a fixed period of 
years (generally 17 years), during 
which period a patentee may seek to 
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exclude others from making, using, 
or selling the patented invention.’ 
The patent is also a contract between 
the patentee and the U.S. Govern- 
ment (on behalf of the public). 
According to this contract, the in- 
ventor acquires the right to exclude 
others from practicing his invention 
for a limited period (the quid) while 
the public receives a full, enabling 
description of the best mode of a pre- 
viously unknown invention which 
may be made, used, or sold when the 
period expires (the quo).® The patent 
is further defined as having the 
attributes of personal property!’— 
rendering patents and applications 
transferable." 

Such characterizations may bear 
on how a particular cause of action is 
viewed and ultimately decided. For 
example, the plaintiff in an antitrust 
or unfair trade practice suit may 
attack defendant's invalid patent 
monopoly “while the defendant may 
argue in support of his legitimate 
property rights.” Similarly, the trans- 
feror’s position in bankruptcy may 
also be affected by whether the 
transfer of rights represents an 
“executory contract” or a completed 
“property transfer.” 

Another fact of the patent is its 
federal nature, the patent being 
defined by laws based on the Patent 
Clause of the Constitution.'!? State 
laws which conflict with federal 
patent provisions are generally 
preempted.!3 

However, as transferable proper- 
ty, the patent may therefore be 
disposed of by license, sale or other- 
wise. Considerations controlled by 
federal law, such as a patent’s in- 
fringement or validity, may thus be 
intertwined with aspects of state law, 
such as contractual rights or trusts 
and estates. The threshold issue may 
therefore be whether a state or 
federal court is the proper forum. 

Under 28 U.S.C. § 1338, the federal 
courts have original and exclusive 
jurisdiction “. . . of any action arising 
under any Act of Congress relating to 
patents. . . .” Case law interpreting 
§1338 distinguishes actions which 
include “questions arising under the 
patent laws” and which may be 
heard by state courts from those 
“cases which arise under the patent 
laws” and which must be brought ina 
federal court.'* Unfortunately, the 
determination of whether the patent 
aspect of an action represents the dog 
or the tail under this standard is not 
always a straightforward one; and a 
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jurisdictional challenge may repre- 
sent a potential, early means of 
escape from an unfriendly forum toa 
friendlier one. 

An additional basic consideration 
involved in patent-related issues is 
confidentiality. The patent applicant 
must furnish the Patent Office with a 
full description of his invention, 
ending with “claims” that legally 
define the metes and bounds of the 
invention. The Patent Office and the 
applicant may negotiate then over 
the scope of the claims for some time 
before a patent is granted (if one is 
granted). During this period, the 
patent application is almost always 
held in secret by the Patent Office." 
If the inventor and his transferee also 
maintain secrecy, counsel represent- 
ing either may protect the material in 
the patent application from 
discovery by seeking a protective 
order under appropriate civil proce- 
dure.'® While such a protective order 
may be intended to protect trade 
secrets, it may also bar discovery of 
injurious evidence, such as product 
improvements made subsequent to 
an accident. 

Patent-related, confidentiality 
issues also arise in the administrative 
law context. Through a Freedom of 
Information Act (FOIA) request, an 
agency (other than the PTO) may be 
asked to disclose the subject matter 
of a patent application supplied to 
the agency by a contractor or 
inventor. Such information may be 
exempt from disclosure as a “trade 
secret” under Exemption 4 of the 
federal FOIA" (and similar pro- 
visions in state acts). However, one 
who intends to submit information 
he regards as confidential should 
consider that the policy of the current 
federal FOIA is pro disclosure and 
that different agencies have different 
policies for complying with FOIA. 

As might be expected, U.S. patent 
rights generally extend only to the 
sovereign borders of the U.S. The 
U.S. patent thus does not preclude 
the making, selling, or using of the 
claimed invention abroad. When 
goods covered by a U.S. patent are 
imported, however, an infringement 
action!’ or an action under the Tariff 
Act of 1930!9 may be instituted. 
Whether related to an imported ora 
domestic item, an_ infringement 
action may seek injunctive relief?° 
and damages which, when deemed 
appropriate, may be trebled by the 
court.?! 

Thus before entering into a 


contract for goods or to make goods be able to prove his date of first 
(especially of expensive nature), the — conception. 

client would be well advised to have In that regard, he should have, at 
a patent search conducted. He may minimum, a written and detailed 
then determine whether the subject description of his invention. This 
of the contract is covered by writing should be signed, dated, and 
unexpired patents owned by others. understood by at least two trustwor- 
To recover for infringement, thy corroborating witnesses, neither 
patented goods should be*marked of whom is an inventor. Alterna- 
with the patent number to notify the _ tively, the inventor may participate 
infringer that the goods are patented. in the Patent Office Disclosure 
Also regarding notice, it should be Document Program which achieves 
realized that it is not legal to mark a similar, if not more persuasive, 
goods as “patent pending” or “patent —_ evidentiary effect.22 


applied for” unless an application for Another critical concern relates to 
patent covering the goods is actually | the date an inventor files a patent 
before the Patent Office. application. He must file for a U.S. 


é ? patent within one year of a sale (or 
The client inventor offer for sale), a public use, or a 

If a client seeks advice on pro- publication concerning his inven- 
tecting his invention, the following — tion.?* Failure to file in the U.S. 
preliminary facts may help in within the statutory time limit 
framing the nonpatent attorney's normally results in loss of right to a 
response. patent. In some foreign countries, 

The United States has, basically,a loss of right follows immediately 
first-to-invent patent system. That is, after various “public” acts, such as 
subject to various qualifications, the publication or sale. While case law 
first inventor to “conceive’—or fully has created limited exceptions by 
conceptualize—a patentable inven- exempting some things from the 
tion is the one entitled to a patent. definitions of these “public” acts, to 
Therefore, it is vital foraninventorto direct the client immediately to a 
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patent practitioner if a “public” act 
has been or is to be performed is 
strongly advisable. 

Because the disclosure document 
and patent application are both sent 
to the Patent Office, it is important to 
note that only the filing of the appli- 
cation and not the submitting of the 
disclosure document prevents the 
running of the one-year time bar. 
Several questions can elicit whether 
an application (as opposed to a 
disclosure document) was filed. If 
the client (a) sent at least $65 to the 
Patent Office and (b) signed an oath 
or declaration affirming, in effect, 
that he invented the claimed subject 
matter and filed within one year of a 
public act, an application was 
apparently filed. If he sent $10 to the 
Patent Office, a disclosure document 
was provided and the one-year time 
limit is still to be avoided. 

An additional consideration 
concerns pro se representation. As in 
other areas of law, the inventor filing 
for a patent can represent himself 
before the Patent Office. However, 
before doing so, the inventor should 
be aware of several points. 

As the Supreme Court has recog- 
nized, the patent application “con- 
stitute(s) one of the most difficult 
legal instruments to draw with 
accuracy. 4 Moreover, certain de- 
fects in a patent application—such as 
not adequately describing the inven- 
tion—may, in effect, vitiate the filing 
of an application. It is likely that the 


Patent Office may not inform an 
inventor of a fatal defect until one 
year has expired from the date of his 
first public act. By this time, the 
inventor may have lost his right to a 
patent. The resourceful, self-reliant 
inventor would, therefore, be well 
advised to have his pro se patent 
application reviewed by a patent 
practitioner before it is filed. 

Finally, a client should be cautious 
when retaining an invention broker 
or invention developer. The Federal 
Trade Commission—as well as 
certain individual states—have 
successfully attacked such various 
organizations on fraud grounds. In 
particular, companies requiring a 
substantial upfront payment should 
be evaluated with special scru- 
tiny.> O 


' The present article discusses some aspects 
of patents and patent law which may be of 
interest to attorneys who normally practice in 
other fields and is, it is noted, not intended as a 
primer on patents, patent law or inventors’ 
rights. These subjects are well treated by 
various authors as well as the Patent Office: 
How to Prorect AND BENEFIT FROM YOUR 
INVENTIONS, American Patent Law Associa- 
tion, Suite 203, 2001 Jefferson Davis Highway, 
Arlington, Virginia 22202; GuiE to PATENTs— 
EmpLoYeD ENGINEERS: WHO Owns THEIR 
INVENTIONS?, prepared by Howard Rose on 
behalf of the Task Force on Patents, U.S. 
Activities Board of the IEEE, IEEE Catalog 
No. UHO 147-9. For information regarding 
various available pamphlets, write to: 
Commissioner of Patent and Trademarks, 
Washington, DC 20231. 

25 U.S.C. 552, for example. 

3The language of 11 U.S.C. §§365(c), 
154(c) suggests that ipso facto bankruptcy 
clauses in patent assignments or licenses— 
whereby a license terminates or rights revert 
automatically upon bankruptcy of — the 


transferee—are ineffective. Note that the 
Bankruptcy Reform Act of 1978 strictly limits 
the steps a transferor may take in protecting 
his interests against an insolvent transferee. 

*Walker Process Equipment, Inc. v. Food 
Machinery and Chemical Co., 382 U.S. 172 
(1965). 

516 Am. Jur. Proof of Facts 9, 143. 

6 ABA CobE OF PROFESSIONAL RESPONSIBILI- 
Ty, DR 6-101(A)(1). 

“ABA CopE oF PROFESSIONAL RESPONSI- 
BILITY, DR 2-107(A)(2). 

835 $154. 

*Catanzaro v. Masco Corporation, 423 
F.Supp. 415 (D. Del. 1976), affirmed 575 F.2d 
1085 (3d Cir., 1978), cert. denied 439 U.S. 9 
(1978). 

1035 U.S.C. §261. 

"To be valid against a subsequent 
purchaser or mortgagee for a_ valuable 
consideration, without notice, an assignment, 
grant, or conveyance must be recorded in the 
U.S. Patent and Trademark Office. 

Consrt., art. I, §8, clause 8. 

'3 See, Sperry v. State of Florida, ex rel., The 
Florida Bar 373 U.S. 379 (1963), wherein the 
Court held that a state could not enjoin a 
nonlawyer from practicing before the Patent 
Office when registered by the Patent Office 
even though such activity represented the 
“practice of law” within the state. See also, 
Sears Roebuck & Co. v. Stiffel Co., 376 U.S. 
225 (1964), and Compco Corporation v. Day- 
Brite Lighting, Inc., 376 U.S. 234 (1964). 

“See, Geni-Chlor International, Inc. v. 
Multisonics Development Corporation, 580 
F.2d 981 (9th Cir., 1978). 

935 6122. 

'6See, Moore's FrepeRAL Practice, 1981 
RuLes PAMPHLET, FEDERAL RuLEs oF CiviL 
ProcepurE, Part 1, page 224. 

"5 U.S.C. §552(b) (4) 

835° $271. 

1919 U.S.C. §1337 (Tariff Act §337); 19 
U.S.C. §1337a. 

35 U.S:C, $283, 

2135 U.S.C. §284. 

“2MANUAL OF PATENT 
ceDuRES, $1706. 

2335 U.S.C. §102(b). 

*! Topliff v. Topliff, 145 U.S. 156, 171 (1892). 

As of 1976, one invention developer had 
generated a profit for 3 of 30,000 inventors. 
See, In re Raymond Lee Organization, FTC 
Docket No. 9045 (July 8, 1977). 
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REAL PROPERTY, PROBATE TRUST LAW 


Summary eviction: procedure and pitfalls 
By Robert R. Oliva 


While there are “simple summary” 
evictions, an eviction could turn out 
to be neither simple nor summary. 
This article will outline the eviction 
process including some pitfalls that 
could turn a “simple summary” 
eviction into an appellate nightmare 
and explain how it might easily take 
eight weeks before an eviction is 
completed. 

To initiate an eviction the landlord 
must first terminate the tenant/ 
landlord relationship. Termination 
can take place when the tenant is in 
material noncompliance with the 
rental agreement or fails to pay rent 
when due. 

In its 1982 session, the Florida 
Legislature made some changes to 
the Landlord and Tenant Act in the 
areas of noncompliance and nonpay- 
ment. A distinction has now been 
made between curable material non- 
compliance and noncurable material 
noncompliance. If the noncom- 
pliance is “curable,” the landlord 
must deliver a written notice to the 
tenant indicating the nature of the 
noncompliance and the landlord’s 
intention to terminate the tenancy if 
such noncompliance is not cured 
within seven days from delivery of 
the notice.! 

The new statute indicates that 
“curable” material noncompliances 
could include such things as unautho- 
rized guests, pets, or automobiles, as 
well as parking in unauthorized 
spaces or failing to keep the premises 
clean and sanitary. As to “non- 
curable” material noncompliance, 
the new statute permits the landlord 
to terminate immediately the tenancy 
by giving the tenant seven days 
notice of termination. The statute 
provides that noncurable noncom- 
pliances include any intentional or 
continued unreasonable“. . . destruc- 
tion, damage, or misuse of the 
landlord’s or other tenant’s prop- 
erty. ...”2 Also included within “non- 
curable” are situations where the 
landlord has warned the tenant in 
writing, and the tenant has not 
corrected the noncompliance. 
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A possible problem in attempting 
to terminate under this section would 
be the interpretation of the word 
“misuse.” It would be generally 
advisable in some close cases that the 
landlord treat the violation as a 
curable noncompliance and give the 
tenant the seven-day option to cure. 
This procedure will avoid having the 
eviction proceeding dismissed on 
grounds that the landlord should not 
have immediately terminated the 
tenancy as the violation was not a 
“noncurable,” but rather a “curable” 
noncompliance. In any event, “termi- 
nation” will not take place until eight 
days after the landlord issues a notice 
of noncompliance. 

As to termination for failure to pay 
rent, both the old and the new 
statutes indicate that the landlord 
may terminate the tenancy by deliver- 
ing to the tenant a three-day notice to 
pay or surrender possession. The 
three-day period does not include 
weekends or legal holidays. The 
notice should be personally delivered 
to the tenant by anyone other than 
the attorney (to avoid attempts to 
disqualify on material witness 
grounds) or, if no qualified individual 
is found at the residence, by posting 
it.4 The notice should indicate who, 
when, and how it was delivered 
following a certificate of service 
format. An example of the notice is 
provided in §83.56(3) of the new 
statute. 


Timetable for eviction 


For the purpose of illustrating time- 
tables, this article will follow an 


THE FLORIDA BAR JOURNAL/MAY 1983 


eviction for nonpayment of rent, and 
will assume that termination takes 
place six days after the landlord gives 
the tenant the three-day notice, as 
this notice was delivered on a 
Thursday or Friday. 

If the landlord has properly termi- 
nated the rental agreement on the 
sixth day due to the failure to pay 
rent, he then has the right to initiate a 
summary eviction proceeding in 
county court® on the seventh day by 
filing the complaint, the necessary 
number of summonses along with 
copies of the three-day notice and 
lease, if any.” 

The complaint requires special 
attention and although there is a 
suggested form in the rules,’ it makes 
no reference to a money judgment. 
When the complaint is based upon 
the nonpayment of rent, Florida law 
permits the entry of a judgment for 
possession and the entry of a money 
judgment. However, such money 
judgment must fall within the mone- 
tary jurisdiction of the court and two 
different summonses must be filed 
with complaints attached: a five-day 
summons on the issue of possession 
and a regular 20-day summons (or 
notice to appear if claiming $1500 or 
less) on the issue of money damages. 


Money damages 


The decision to ask for money 
damages should be considered in 
light of the following three factors. 
First, in order to obtain a money 
judgment the tenant must be person- 
ally served. If the damages are less 
than $1500, not including attorneys’ 
fees and other costs, service can be 
made by registered mail.!® It is 
possible to have jurisdiction on the 
possession issue by posting at the 
residence!! and yet never be able to 
try the damage issue because of non- 
service. 

The second factor to consider is 
the possibility of settlement before 
the trial. If the complaint asks for 
money damages, a dismissal might 
bar the landlord from instituting 
another action on the issue of money 
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damages. On the other hand, if the 
complaint is solely for possession, the 
landlord has left open an option to 
negotiate dismissal of the complaint 
without necessarily waiving his rights 
to an action for money damages in 
the future. 

A third factor is the legal effect of a 
tenant filing an answer without 
depositing funds into the court 
registry. This possibility will be dis- 
cussed in more detail below. 

After the complaint is filed, the 
clerk issues a summons. At this time 
the attorney has three options: 
allowing the clerk to forward the 
summons to the sheriff, (this effec- 
tively adds two days if filed in a 
branch court); walking the summons 
to the sheriff; or using a private 
process server. The date of service 
depends on factors outside the attor- 
ney’s control, but service by the 
sheriff could occur up to a week 
later. This means that the tenant in 
our example could be served as late 
as the 14th day after the landlord 
issued the three-day notice. 

In order to avoid a default, the 
tenant must answer on the issue of 
possession within five days of service 
of process,!? excluding weekends 
and legal holidays.'* This means that 
in our example the answer would be 
filed by the 21st day after the three- 
day notice is issued. The tenant is 
permitted to raise any legal or 
equitable defenses he might have,!4 
as well as any counterclaims he might 
have against the landlord.'!® The 
tenant, however, has two apparent 
limitations. The first one is a very real 
limitation; the second is a trap for the 
unwary landlord. 

First, while the tenant could 
defend on the basis that the landlord 
is in material noncompliance with a 
statute requiring compliance with 
health, building or safety codes or 
providing for the maintenance of the 
basic structure of the building, sucha 
defense could only be raised if the 
tenant has given the landlord a seven- 
day written notice indicating the non- 
compliance and his intent to withhold 
the rent.!® 

The second limitation could be one 
of the most important facets in the 
proceeding as it could convert a 
simple summary eviction into an 
appellate nightmare and deals with 
payment of rent into the court 
registry. Assuming that the tenant 
gave the proper notice or that the 
tenant is raising legal or equitable 
defenses other than the payment of 


rent, the tenant is supposed to pay the 
alleged unpaid rent into the court 
registry. The statute states that 


...in an action for possession . . . based upon 
nonpayment of rent, if the tenant interposes 
any defense other than the payment, the tenant 
shall pay into the registry of the court the 
accrued rent as alleged in the complaint . . . 
and the rent which accrues during the 
pendency of the proceeding, when due. 
Failure . . . to pay . . . into the registry . . . 
constitutes an absolute waiver of the tenant’s 
defenses other than payment, and the landlord 
is entitled to an immediate default. . . .!7 
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Note that the statute applies to “an 
action for possession.” The courts 
have interpreted this to mean “an 
action solely for possession,” and 
that a default judgment should not 
be entered when the tenant fails 
to pay into the court’s registry where 
the complaint also asks for money 
damages in addition to possession. '8 
Therefore, if the complaint for posses- 
sion also asks for money damages, 
the attorney should not ask for an 
“immediate default” on the failure of 
the tenant to pay into the registry if 
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that tenant presents any defenses as, 
if the default is granted and the 
tenant appeals, it might be a long 
time before possession is granted. 

A different problem is created 
when the tenant interposes a defense 
which is clearly other than payment 
of rent and does not pay the allegedly 
owed rent into the registry opening 
the option for the landlord’s attorney 
to ask for an “immediate default” as 
provided by the statute. If the default 
is requested, the defense could then 
be raised that the statute is an uncon- 
stitutional denial of access to courts 
based on the ability to pay. Shortly 
after this statute was enacted it 
became the subject of criticism in a 
law review article.'® The first 
reported judicial response to this 
statute came in 1977 when a county 
court judge on an unappealed 
decision allowed the tenant to pro- 
ceed without payment into the 
registry based on the grounds that the 
statute violated 14th amendment due 
process and Art. 1, $21 of the Florida 
Constitution.” 

The second reported response 
came the following year when a 
different county judge in another 
unappealed decision held that a 
tenant’s motion to dismiss a com- 
plaint that was defective on its face 
was proper without having to pay the 
alleged rent into the registry. The 
rationale for such a decision was that 
the statute only allows for an 
immediate “default” and not a final 
“judgment.” In order to get a judg- 
ment the landlord would have to 
prove his case. In this case, the land- 
lord could not have obtained a judg- 
ment because the pleadings were 
signed by a non-attorney represent- 
ing a corporation.?! 

The third and latest case reported 
in this area came from the Fifth 
District Court of Appeal. A county 
court entered a default judgment for 
the landlord when the tenant 
answered without depositing funds 
into the registry. On appeal to the 
circuit court where denial of access 
to the courts was claimed, the court 
affirmed the county court decision 
holding the appeal as frivolous. On 
appeal to the district court, the court 
held, without really deciding on the 
constitutional undertones of the 
statute, that the circuit court should 
have permitted the tenant to be heard 
on the merits.”” 

The rule to be learned from these 
cases is that to move for an 
“immediate default” when the tenant 
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answers without payment into the 
registry, as specifically provided by 
the statute, is equivalent to throwing 
the rabbit into the briar patch. It 
might be better to allow the proceed- 
ings to be heard on its merits rather 
than move for a quick resolution 
which could end in the appellate 
process. The attorney’s client is 
usually more interested in obtaining 
possession than battling the constitu- 
tionality of the statute. Once the 
tenant appeals a default granted for 
the tenant’s failure to pay into the 
registry, the proceeding is no longer 
“summary” and the tenant will be 
able to remain in possession, at least 
through the appellate process. 

Assuming that none ot the above 
problems comes to pass in our 
scenario, as mentioned earlier, the 
answer will be filed about the 21st 
day. Five days after that a hearing 
can be scheduled. The hearing will 
be within a week or two of this day as 
the statute indicates that “.. . the 
court shall advance the cause on the 
calendar. . . .”23 However, other than 
providing the tenant with notice a 
“reasonable time” prior to the 
hearing, there is another reason to 
delay a hearing date. That is the right 
to a jury trial. 


Right to jury trial 


The summary procedure statute in 
Florida permits a jury trial and the 
tenant could demand such trial by 
serving a paper “. . . not later than 
five days after the action comes to 
issue. . . .”24 While the Rules of Civil 
Procedure indicate when such an 
action is at issue, the section does not 
apply to summary procedure.» Case 
law indicates that the earliest a 
summary action could be at issue is 
when the answer is filed.2® Therefore, 
the tenant’s attorney could wait until 
the 28th day of our example to mail a 
motion to the landlord’s attorney 
requesting a jury trial. This means 
that after receipt of such motion the 
landlord’s attorney could set a 
hearing date which would be not 
earlier than 35 days after the landlord 
first issued the notice. 

Assuming the hearing is held on the 
merits and assuming the tenant loses 
on the merits, the tenant could make 
a motion for a new trial at the conclu- 
sion of a case tried without a jury, or 
within a week, (our day 42) if the case 
was tried by a jury.”’ 

Finally, Florida’s summary pro- 
cedure statute permits that a notice 
of appeal be filed within 30 days of 
trial.2 The tenant could file a request 
for stay pending review which may 
be granted conditioned on the 
posting of a bond.?® Once the action 
enters the appellate process, it is 
again impossible to determine when 
there will be a final resolution. But, 
even if the tenant does not move fora 
new trial or an appeal, the landlord 
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probably will have to wait an addi- 
tional 14 days after the hearing (day 
49) actually to gain possession of 
the premises. It will take about that 
length of time before the judge signs 
the final judgment ordering that a 
writ of possession be issued (the 
word “forthwith” should be added to 
the proposed final judgment to expe- 
dite matters), for the writ to be sent 
to the sheriff, (the landlord’s attorney 
should arrange for hand delivery to 
the sheriff and at that time should be 
sure to include money for bond if 
required to cover the cost of moving 
the tenant’s possessions out of the 
dwelling if necessary); for the writ to 
be served (posted) on the tenant; and 
for the sheriff to move the tenant’s 
possessions from the dwelling, if 
necessary (the tenant has 24 hours to 
move). 

In conclusion, while it is true that in 
a case where the tenant does not 
answer the complaint, the process for 
possession would take about four 
weeks, possession could easily take at 
least seven weeks if an answer is 
filed. Further, the wait for possession 
could extend beyond seven weeks if 
an appeal is taken based on grounds 
of improper termination or unconsti- 
tutional denial of access to the 
courts. O 


'Fia. Stat. §83.56 (1982). 

2F a. Stat. §83.56(2)(a) (1982). 
3Fia. Stat. §83.56(3) (1982). 
4F a. Strat. §83.54(4) (1982). 

5See generally, Fia.R.Civ.P. 1.080(f) for 
such a format. 

Fa. Stat. §83.59 (1982). 

R. Civ. P. 1.130(a). 

Fia.R.Civ.P. Form 1.947. 

9Fxa. Stat. §83.625 (1981). 

10FLa.R.S.P. 7.070. 

"Fria. Stat. §83.56(4) (1982). 
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'Fia. Stat. §83.60(2) (1981). 
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St. U. L. ReEv., 555, 585-89 (1973). 

20Jones v. Styles, 46 Fla. Supp. 175 (Palm 
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4th D.C.A. 1974). 

27 Fa. Stat. §51.011(4) (1981). 

28 Fa. Stat. §51.011(5) (1981). 
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JUNE 15-18 


WALT DISNEY WORLD 


SPECIAL 
ATTRACTIONS 


Join Us! 


Walt Disney World has long been the favorite gathering place of The Florida Bar. We 
are pleased that the 1983 Annual Meeting will be held there again this year, June 15-18. 

This year’s meeting theme, “Exploring New Horizons”, will introduce Florida 
lawyers and their families to EPCOT, an enlightening journey into the future. Bar 
exhibits include a full scale, operational “Law Office of Tomorrow” displaying the 
latest innovations in law office technology. 

The usual smorgasbord of CLE fare, committee meetings, and social gatherings will 
be highlighted by a special family seminar, “Drugs, Alcohol & Youth: An American 
Crisis”, Thursday morning and a debate on the subjects of mandatory pro bono and 
mandatory professional liability insurance at the General Assembly on Saturday 
morning. 

Record attendance is expected and accommodations will be hard to find for those 
who register late. You will want to secure your place at the convention by mailing in 
your registration form today. 


James C. Rinaman, Jr. 
President 


Wednesday, June 15 


Opening Reception 
Sponsored by the Young Lawyers Section 


The Young Lawyers Section invites you to a reception to start off your convention 
activities. Each registrant will receive a free drink ticket. 


Thursday, June 16 


Drugs, Alcohol & Youth: An American Crisis _9:00 a.m.-12:00 noon 
Drugs, alcohol and youth . . . a unique informational, educational‘and motivational 
program is offered to families of The Florida Bar. 

Parents’ Impact in Solving Issue—Attorney General Jim Smith 

Epidemic—a movie presenting the real facts 

Following the movie the children will break into two workshop groups. The grades 
4-6 group will be led by Al Brooke, State Attorney, Duval County. The grades 7-9 group 
will be led by Elizabeth S. McConnell, Mendes Foundation, Tampa and Mike 
Wakefield, Spectrum Program, Miami. The adult program will continue with: 

Movie Commentary and Personal Experiences by clients of a drug program 

Psychological Overview—Dr. Miller Newton, Clinical Dir. Straight, Pinellas Park 

Physiological Overview—Dr. Ian MacDonald, President, Florida Pediatric Society 

Parent Movement, National Impact—Pat Barton, Founder, National Federation of 

Parents for Drug Free Youth 
Florida Network, What Can You Do?—Betty Sue Veal, Project Director, Florida 
Informed Parents 

Reports from the children’s workshop groups 

The Special Committee on the Needs of Children, The Florida Bar Board of 
Governors wives, IF (Informed Families of Dade County), FIA (Greater Jacksonville 
Families in Action), NIP (Naples Informed Parents), Spectrum Programs (a Dade 
County Drug Rehabilitation program), and the State Attorney's Office of Jacksonville 
have worked jointly to provide this seminar. 


All Member Reception 6:30 p.m.-7:30 p.m. 


Join us for a drink, alcoholic and non-alcoholic, to renew old acquaintances and make 
some new ones. 


6:00 p.m.-7:00 p.m. 


Polynesian Luau 
Sponsored by: Young Lawyers Section 


The Young Lawyers Section invites you, young and old, to attend one of Walt Disney 
World’s most popular events, the Polynesian Luau. Seats have been reserved at the Luau 
at the Polynesian Resort Hotel. However, they are limited—so purchase your tickets 


7:30 p.m.-9:00 p.m. 


now. You won't want to miss the great food, and exciting Polynesian dancers and 
entertainment. 


Moonlight Cruise 
Sponsored by: Young Lawyers Section 


Immediately following the Polynesian Luau, a cruise boat will leave from the docks at 
the Luau Cove to cruise around the lake. Free beer, a cash bar and a band will be 
provided. You will be able to watch the fireworks while cruising. You don’t have to 
attend the Luau to take advantage of this romantic ending to a great evening. 


Friday, June 17 


9:00 p.m.- 


Family Breakfast 
Featuring: George Plimpton 


George Plimpton is fully qualified to dispel the illusions about the easy road to 
professionalism. Partly for fun and partly for the purpose of being able to give his 
readers a feeling of what it is like for an amateur to compete with the pros, Plimpton has 
invaded the strongholds of professional sports and entertainment and then chronicled 
his experiences in a way no real athlete or entertainer would dare let on and no armchair 
novelist would ever dream up. Author of best-sellers, Paper Lion and Out of My 
League, Plimpton will be speaking on “An Amateur Among the Pros... Every Person’s 
Dream”. This function is sponsored by Lawyers Professional Liability Insurance 
Company (LPLIC). 


7:30 a.m.-8:45 a.m. 


~ 


Body Dynamics Conditioning and Movement Class 
Sponsored by: Young Lawyers Section 9:00 a.m.-10:30 a.m. 
Keep in shape by exercising to music with Lou Anderson. The Anderson technique 
incorporates a little of this, a little of that, a few jazz steps, alittle yoga, some ballet anda 


lot of aerobics. The overall benefit, according to Anderson, is total toning of just about 
every part of the body. 


Dinner and Show 


Sponsored by: Young Lawyers Section 
Presenting: The Grass Roots, featuring Rob Grill 


The Grass Roots have been a driving force in popular music for more than 15 years. One 
can’t think of the group without considering the numerous hits they have had, the 
irresistible songs which still live with us today. They had such hits as “Midnight 
Confessions,” “Let's Live for Today” and “Temptation Eyes.” As a newly reorganized 
band, they’ve produced a hit album, “Powers of the Night.” 


8:00 p.m.-10:00 p.m. 


Scholarship Dance 

Featuring: Visions Track IV 
Visions Track IV is something to see as well as hear. Four singers and five musicians, in 
lavish costumes using dynamic choreography, play everything from the top 40's to the 


80's—pop, beach and rhythm and blues. This band is similar to Otis Day and the Nights 
from Animal House. You won't want to miss this—bring your dancin’ shoes. 


10:00 p.m.-12:00 midnight 
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SPECIAL ATTRACTIONS CONTINUED 


Spouses Luncheon 
Speaker: Marion Conner 

Over the past years, Marion Conner of Jacksonville has developed a platform book 
portrayal in the form of a monodrama, presenting a story or history from the viewpoint 


of several characters. Her unique art form is now in demand throughout the Southeast. 
She is an avid worker in the cultural arts in Jacksonville. 


Dried Flower Arranging Class 
Sponsored by: Young Lawyers Section 
Learn how to be creative in an inexpensive way. This class will teach you how to dry 
flowers and place them into beautiful arrangements. 


Saturday, June 18 


How to Manage a Small Business as It Grows Out 

Through the Windows and Doors 7:30 a.m.-9:00 a.m. 
Many women, whose primary job has been home management, have specialized talents 
or knowledge that lead them into beginning a small enterprise at home. This panel will 
address some of the problems arising from an expansion of their home enterprise: 
administratively, financially and psychologically. A continental breakfast will be 
served. As there will not be time for a long question and answer period, the speakers will 
be available for individual or small group appointments. 

Starting a Small Business—Sue Lazar, partner, “The Filling Station” 

The First Year—Nancy Pastroff, C.P.A., Coral Gables 

Psychological Impact—Ellen Shishko, M.S.W., A.C.S.W. 


12:15 p.m.-1:45 p.m. 


3:30 p.m.-5:00 p.m. 


General Assembly 9:00 a.m.-12:00 noon 


During this year’s General Assembly, a series of mini-debates will 
be held on two subjects: mandatory pro bono and mandatory 
professional liability insurance. Members of The Florida Bar are 
invited to attend, listen to the debates and vote your opinion ina 
straw ballot. Chief Justice James E. Alderman will give the annual 
State of the Judiciary address. The keynote speaker will be Morris 
Harrell, President of the American Bar Association. 


Luncheon Honoring The Judiciary 
Speaker: Dr. Mel Reid 


Dr. Melvin Reid is President of Byron Harless, Reid and Asso- 
ciates, Inc., consulting clinical and industrial psychologists to 
business and industry. This is the largest firm of its kind in the 
Southeast and serves over 3,000 companies with psychological 
services to management, through its Tampa and Jacksonville 
offices. Working from the Jacksonville office, Dr. Reid is active in 
attitude and opinion surveys, organizational development studies 
(job evaluations), stress management and many other areas 
involved in business and industry management programs. He will 
be speaking about “What Makes a Lawyer and Judge Tick”. 


12:30 p.m.-2:00 p.m. 


Annual Dinner & Show 

Featuring: Celebrate, It’s a Musical World! 
A cast of approximately 50 will guide you on a musical tour around the world. Screens 
and stages surround you with the sights and sounds, dances and songs of a joyful world 


in celebration. Each country is introduced by slides and music with all themed props, 
sets, and costumes. 


8:00 p.m.-11:00 p.m. 


THE FLORIDA BAR GOLF TOURNAMENT 


Wednesday, June 15 Starting times begin at 7:30 a.m. 
Start the convention off right! Play in the annual golf tournament to be held on 
Wednesday, June 15. This year’s tournament will be an 18 hole handicap, medal play 
event, flighted by handicap. Starting times will be available in the morning and 
afternoon. You will be assigned to a foursome or you can make up your own pairings 
and we will get a starting time for you. 

Prizes, consisting of weekends of golf at resort areas, trophies and merchandise, will be 
awarded on Thursday evening at a reception for you and your spouse or guest spon- 
sored by Empire Kit Company. Additionally, food and refreshments will be served on 
the golf course, courtesy of our major sponsor, Empire Kit Company. 

A new innovation, this year, will be an attempt to videotape each foursome at a specific 
hole. Tapes will be shown following the awards party and cassettes will be available for 
purchase by contestants at cost. Purchase your ticket on the registration form and you 
will receive an entry form and more information. One fee covers everything—greens 
fee, golf cart, prizes, and the reception. 


THE FLORIDA BAR JOURNAL/MAY 1983 


TENNIS TOURNAMENTS 
Women’s Tennis Tournament 

Thursday, June 16 

Men’s Tennis Tournament 

Friday, June 17 1:30 p.m.-6:00 p.m. 
This year’s tennis tournaments will be held at Vistana Vacation Villas. For those who 


enjoy competitive play, the annual Women’s Tennis Tournament will be held Thursday 
afternoon. The Men’s Tennis Tournament will be held Friday afternoon. 

The competition will be changing partner doubles, with playoffs between the top 
scorers at the end of the round robin tournament. An entry blank will be sent to you if 
you sign up on the ticket registration form. 


If you play tennis just for fun, Vistana Vacation Villas will provide free court time to 
convention attendees for the duration of the Annual Meeting. 


2:00 p.m.-6:00 p.m. 


THE LEGAL RUNAROUND 
Thursday, June 16 7:30 a.m.-8:45 a.m. 


For fun or to satisfy your competitive spirit, the Fifth Annual Legal Runaround will be 
held on Friday morning. This year there will be two races: a one-mile fun run and a 5000 
meter (3.1 miles) run. The course has been laid around the Contemporary Hotel. It’s an 
athletic challenge for the entire family! The fun run will leave the starting line at 7:30 
a.m.; the 5000 meter run will begin at 8:00 a.m. All entrants will receive a tee-shirt. Prizes 
will be awarded in many categories. Sign up on the ticket form and you will be sent 
further information on which you can indicate your race preference. 


FUN FOR ALL! 


What better place for family fun than Walt Disney World! In addition to all of the 
excitement at the Magic Kingdom and the newly opened EPCOT Center, Walt Disney 
World can offer you and your family a great time at Ft. Wilderness and River Country. 
For those who enjoy sports just for the fun of it, Walt Disney World provides two golf 
courses—the Palm and the Magnolia. Tennis courts are available too. Plenty of activities 
can be found on the beach behind the Contemporary Hotel. Bring the family and plan 


| to spend your vacation in the magic world of Walt Disney. 
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7:30 a.m.- 2:00 p.m. 
8:00 a.m.- 9:00 a.m. 
8:00 a.m.- 3:00 p.m. 


8:30 a.m.- 9:30 a.m. 
8:30 a.m.-11:00 a.m. 
8:45 a.m.- 1:00 p.m. 


9:00 a.m.-12:00 noon 
9:00 a.m.- 5:00 p.m. 
10:30 a.m.- 7:00 p.m. 
12:00 noon- 1:00 p.m. 


1:00 p.m.- 2:30 p.m. 
1:00 p.m.- 4:00 p.m. 
2:00 p.m.- 5:00 p.m. 


3:00 p.m.- 4:30 p.m. 
3:30- 5:00 p.m. 

6:00 p.m.- 7:00 p.m. 
7:00 p.m.- 8:30 p.m. 
7:00 p.m.- 


7:00 a.m.- 7:00 p.m. 
7:30 a.m.- 8:45 a.m. 
8:30 a.m.- 9:30 a.m. 
9:00 a.m.-10:30 a.m. 


9:00 a.m.-11:00 a.m. 
9:00 a.m.-12:00 noon 


9:00 a.m.- 5:00 p.m. 
11:00 a.m.- 1:00 p.m. 
12:00 p.m.- 2:00 p.m. 


12:30 p.m.- 2:00 p.m. 


12:30 p.m.- 2:45 p.m. 
1:00 p.m.- 3:30 p.m. 
2:00 p.m.- 4:00 p.m. 


2:00 p.m.- 5:00 p.m. 


2:00 p.m.- 6:00 p.m. 
3:00 p.m.- 5:00 p.m. 


4:00 p.m.- 5:00 p.m. 
5:30 p.m.- 6:30 p.m. 


6:00 p.m.-11:00 p.m. 


Wednesday, June 15 


Thursday, 


The Florida Bar Golf Tournament 

Health Law Committee Breakfast 

“Choice of Entity” Limited d 
Tax Section ( i 

Youth Round-Up 

Moot Court Competition 

Probate & Guardianship Law Seminar sponsored by Real Property, 
Probate & Trust Law Section (separate registration required) 

Attorney’s Title Services Board of Directors Meeting 

Health Law Seminar sponsored by Health Law Committee 

REGISTRATION AND EXHIBITS 

Attorney’s Title Services and Attorney’s Title Insurance Fund Boards 
Joint Luncheon 

Moot Court Competition 

Attorney’s Title Insurance Fund Board of Trustees Meeting 

Florida Legal Services, Inc. Annual Meeting 

Florida Association of Hospital Attorneys Annual Meeting 

Moot Court Competition Reception 

Budget Committee Meeting 

Opening Reception Sponsored by Young Lawyers Section 

Moot Court Competition, Semi-Final Round 

Young Lawyers Section Board of Governors Reception and Dinner 


16 


REGISTRATION AND EXHIBITS 

Legal Runaround 

Youth Round-up 

Moot Court Competition, Final Round 

Young Lawyers Section Seminar on The Partnership Decision: Is it a 
Good Deal? 

International Law Section Executive Council Meeting 

Admiralty Law Committee Meeting 

Antitrust Seminar sy d by Corp 

Civil Procedure Rules Committee Meeting 

CLE Subcommittee Meetings 

Code and Rules of Evidence Committee Meeting 

Consortium on Delivery of Legal Services Meeting 

Criminal Law Section Seminar on White Collar Crime 

Drugs, Alcohol & Youth: An American Crisis Seminar 

Environmental & Land Use Law Section Executive Council Meeting 

Labor and Employment Law Section Executive Council Meeting 

Lawyer Referral Service Workshop 

Long Range Planning Committee Meeting 

Trial Lawyers Section Seminar on Jury Selection 

Workers’ Compensation Section Executive Council Meeting 

Appellate Rules C ommittee 

Rules of Judicial Ad n Ci e Meeting 

Labor and Employment Law Section Luncheon (separate registra- 
tion required) 

Admini ive Law, Envir tal and Land Use Law and Local 
Government Law Sections Joint Luncheon 

American Judi Society L h 

Florida Association of Bar Executives and Lawyer Referral Service 
Joint Luncheon 

General Practice Section Luncheon 

International Law Section Luncheon 

Workers’ Compensation Executive Council Luncheon 

Trial Lawyers Section Luncheon and Annual Meeting 

Military Law Committee Meeting 

Antitrust Committee Meeting, Corporation Section 

Banking and Credit Regulation Legislative Update Seminar 

Counsel Approach the Bench Seminar sponsored by Young Lawyers 
Section 

Journal/News Editorial Board Meeting 

Administrative Law Section Executive Council Meeting 

Aviation Law Committee Meeting 

CLE Committee Meeting 

Environmental and Land Use Law Section Seminar on Land Use: 
DRI Update 1983 

Florida Council of Bar Executives Meeting 

General Practice Section Annual and Executive Council Meeting 

International Law Section Legislative Update Seminar 

Judicial Administration, Sel and Tenure Committee Meeting 

Local Government Law Section Executive Council Meeting 

LRS Committee Meeting 

Student Education and Admission to the Bar Committee Meeting 

Travel Programs Committee Meeting 

Workers’ Compensation Seminar 

Ladies Tennis Tournament 

Bankruptcy & Creditors Rights Comm. Meeting, Corporation Section 

Prof 1 Ethics Ce ittee Meeting 

Trial Lawyers Section Executive Council Meeting 

Special Antitrust Task Force Meeting 

Administrative Law, Environmental & Land Use Law and Local 
Government Law Sections Joint Reception 

Golf Tournament Participants Reception 

International Law Section Reception 

LAWPAC Reception 

Nova Law Center Alumni Reception 

Trial Lawyers Section Reception 

Children’s Activities 


d by the 


seminar sp 


June 


Section 


6:30 p.m.- 7:30 p.m. 
7:00 p.m.- 8:30 p.m. 
7:30 p.m.- 9:00 p.m. 
9:00 p.m.- 


Friday, 


7:30 a.m.- 7:00 p.m. 
7:30 a.m.- 8:45 a.m. 
8:00 a.m.-12:00 noon 
9:00 a.m.-10:30 a.m. 


9:00 a.m.-11:00 a.m. 


9:00 a.m.-12:00 noon 


9:00 a.m.- 5:00 p.m. 
9:30 a.m.-11:00 a.m. 
10:00 a.m.-11:00 a.m. 
12:15 p.m.- 1:45 p.m. 


12:15 p.m.- 3:00 p.m. 


1:00 p.m.- 3:30 p.m. 
1:00 p.m.- 5:00 p.m. 
1:30 p.m.- 6:00 p.m. 
2:00 p.m.- 4:00 p.m. 
2:00 p.m.- 5:00 p.m. 


2:00 p.m.- 6:00 p.m. 
3:30 p.m.- 5:00 p.m. 
4:00 p.m.- 5:00 p.m. 
6:00 p.m.- 7:00 p.m. 


6:00 p.m.- 7:30 p.m. 


6:00 p.m.-11:00 p.m. 
6:30 p.m.- 7:30 p.m. 


7:00 p.m.- 
7:00 p.m.- 8:00 p.m. 


8:00 p.m.-10:00 p.m. 
10:00 p.m.-12:00 midnight 


Saturday, 


7:30 a.m.- 8:45 a.m. 


7:30 a.m.-12:30 p.m. 
8:30 a.m.- 9:30 a.m. 
9:00 a.m.-12:00 noon 
12:30 p.m.- 2:00 p.m. 
2:00 p.m.- 5:00 p.m. 


2:00 p.m.- 6:00 p.m. 
6:00 p.m.-11:00 p.m. 


8:00 p.m.-12:00 midnight Annual Dinner & Show 
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All Member Reception 

Labor and Employment Law Section Reception 

pews Luau sponsored by Young Lawyers Section 
Cruise sp d by Young Lawyers Section 


June 17 


REGISTRATION AND EXHIBITS 

Family Breakfast 

Savings and Loan Committee Seminar 

Body Dynamics Conditioning and M p d by 
Young Lawyers Section 

Commercial Litigation Committee Meeting, C orporation Section 

Corporate Counsel C: i Meeting, Co ‘orp 

Corporation C: i Meeting, Corp 

FLPLSC Board Meeting 

International Business C ‘ommittee Meeting, Corporation Section 

and A 


Class 


Section 


Board of Certification, D g Meeting 
Criminal P: dure Rules C Meeting 

Eminent Domain Committee Meeting 

Family Law Section Seminar 

Judicial Nominating C ion C Meeting 


Model Rules of Professional Conduct Special Study Committee 
Meeting 

Probate Rules Committee Meeting 

Young Lawyers Section Board of Governors Meeting 

General Practice Section Seminar on Legal Update 1983 

Corrections Committee Meeting 

Forum of Committees Meeting 

Corporation, Banking & Business Law and Tax Sections Luncheon 

Criminal Law Section Luncheon 

Family Law Section Luncheon 

Spouses Luncheon 

YLS and 50-Year Member Joint Luncheon 

Real Property, Probate & Trust Law Section Luncheon and Annual 
Meeting 

Summary Proced Rules C Meeting 

Unauthorized Practice of Law Committee Meeting 

Men's Tennis Tournament 

Florida Association for Women Lawyers Board Meeting 

Agricultural Law on Legislative Update Seminar 

Clients’ Security Fund Cc ommittee Meeting 

Comry Law C Meeting 

Criminal Law Section Executive Council Meeting 

Family Law Section Executive Council Meeting 

The Florida Bar Foundation Meeting 

Corp., Banking & Business Law Section Executive Council Meeting 

Dried Flower Arranging Seminar 

Florida Association for Women Lawyers General Meeting 

Alumni Reception for Graduates of Emory, Mercer and the 
University of Georgia Law Schools 

Criminal Law Section Reception 

Family Law Section Reception 

Florida Association for Women Lawyers Reception 

Florida State University Alumni Reception 

General Practice Section Reception 

Young Lawyers Section Reception 

University of Florida Law Review Reception 

University of Miami School of Law Alumni Reception 

Children’s Activities 

Corp., Banking & Business Law Section Reception 

Reception Honoring Incoming President 

American College of Trial Lawyers Reception and Dinner 

Annual Dinner of the Fellows of the American Academy of 
Matrimonial Lawyers 

University of Michigan Reception 

Dinner and Show sponsored by Young Lawyers Section 

Scholarship Dance 


June 18 


Cumberland School of Law Alumni Breakfast 

Dickinson School of Law Alumni Breakfast 

Economics & Management of Law Practice Section Champagne 
Breakfast 

Florida Council of Bar Association Presidents Breakfast 

George Washington Law Alumni Breakfast 

Harvard Law School Alumni Breakfast 

How to Manage a Cottage Business as it’s Growing Out of the 
Windows and Doors Seminar and Breakfast 

Mercer University Law Alumni Breakfast 

Stetson Law School Alumni Breakfast 

University of Florida College of Law Alumni Breakfast 

University of Wisconsin Law Alumni Breakfast 

Virginia Law Alumni Breakfast 

Yale Law School Alumni Breakfast 

REGISTRATION AND EXHIBITS 

Youth Round-up 

General Assembly 

Judicial Luncheon 

Federal State Judicial Council Meeting 

Florida Conference of Circuit Judges Executive Committee Meeting 

Communications Law Seminar 

Children’s Activities 
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Payment of the registration fee entitles both lawyer and spouse/guest registrants to complimentary tickets to all 


seminars presented on Thursday, Friday and Saturday, in 


addition to the Health Law Seminar presented on Wednesday. 


Wednesday, June 15 

Health Law Seminar 

Presented by Health Law Committee 

9:00-10:15 Health Law Update 

Chairman: Phil Blank 

Speakers: Tom Conrad, others to be announced 

Coffee Break 

Trends in Hospital Financing and Management 

Is For-Profit Take Over the Solution for Ailing Not-For-Profit 
Hospitals? 

Chairman: A. Budd Cutler 

Speakers: Ken Kessler, others to be announced 

Consent, Refusing Treatment, Withholding or Withdrawing Life 
Support 

Chairman: Patrick G. Emmanuel 

Speakers: A. Budd Cutler 

Barbara Pankau and Alan Carl Sundberg, Jr. 


Thursday, June 16 
Antitrust and Local Government Seminar 
Presented by Antitrust Committee, Corp 


9:00 a.m.-5:00 p.m. 


10:15-10:30 
10:30-12:00 


+, 


g and B Law Section 
This course is designed to provide attorneys who represent or have contact with units of 


local government with information of changes in the application of the antitrust laws to — 
units of local government resulting from recent U.S. Supreme Court cases. The course is _ 
intended to provide an overview of how traditional defenses available to units of local _ 
government have been narrowed and an overview of particular activities of units of — 


local government that give rise to antitrust problems. 


9:00- 9:10 Introduction and Opening Remarks—Harry Thomas, Tallahassee 

9:10- 9:40 
Miami 

9:45-10:15 | Noerr-Pennington Defense and the Sham Exception as it Relates to 

Local Government—Kathy Olesker, Miami 

Regulation of Cable Television by Units of Local Government After 

Boulder—Gregory Jones, Tampa 


Antitrust Risks in the Operations of Airports and Other Transportation 
Facilities Owned by Local Government—Doug Kearney, Tallahassee 


10:20-10:50 
10:55-11:25 


11:30-12:00 
ment—Don Gifford, Tampa 
Credit A 
Administrative and Governmental Law 
Antitrust and Trade Regulation 


Corporation and Business Law 


Desi 


Maximum hours credit available: three (3) hours 


White Collar Crime Seminar 


9:00 a.m.-12:00 noon 
Presented by: Criminal Law Section 


Further details regarding this seminar will be presented in future issues of The Florida z 


Bar News—Judah Best, Washington D.C. 


Jury Selection Seminar 
Presented by: Trial Lawyers Section 
9:00- 9:10 Opening Remarks—William Hicks, Miami 
9:10- 9:30 Some Impressions on Voir Dire—J. Bert Grandoff, Tampa 
Lecture will focus on the proper goals of voir dire and their 

accomplishment. 

Jury Research and Rehearsal—Philip H. Corboy, Chicago, IL 
Including a review of current jury research literature and the use of 
dress rehearsals as an effective tool of preparation. 

Jury Selection from Opposing Perspectives—William Colson, Miami 
and Thomas Rumberger, Orlando 

A bifurcated lecture by plaintiff and defense attorneys as to impor- 
tant considerations in jury selection. 
The Jury as Macrocosm and Microcosm—Jay Burke, M.Ed, CSFM, 
Neptune Beach 

Slide and videotape presentation by an expert as to psychological 
evaluation and considerations. 
Trial Demonstration—Members of the Panel 


Voir dire demonstration by speakers with subsequent explanation as 
to tactics and rationale. 


Designation Credit Available: 
General Practice 


9:00 a.m.-12:00 noon 


9:30- 9:50 


9:50-10:30 


10:30-11:00 


11:00-12:00 


Trial Practice—Personal Injury and Wrongful Death ..............3 hours 
Maximum hours credit available: three (3) hours 
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: The Partnership Decisiun: Is it a Good Deal? 


= Presented by: Young Lawyers Section 


For those facing partnership (or shareholder) decisions, or for those considering form- 
ing a law firm, the Young Lawyers Section will present a 90-minute seminar. The focus 
of the seminar will be partnerships versus professional associations, employment 


agreements, how to set compensation, and other practical considerations facing all 
Florida practitioners. 


9:00 a.m.-10:30 a.m. 


_ Counsel Approach the Bench Seminar 
_ Presented by: Young Lawyers Section 
_ The Trial Court Speaks 


9:00 a.m.-12:00 noon P 


State Action Defense Through the City of Boulder case—David Ross, — 


_ Land Use: DRI Update 1983 Seminar 


_ Presented by: Environmental & Land Use Law Section 
Antitrust Risks in Zoning and Land Use Planning by Local Govern- = 


Banking Law Legislative Update—1983 2:00 p.m.-4:00 p.m. 


_ This presentation will feature a panel discussion on the recent developments in Florida 
banking laws. The panel will consist of several individuals who are involved in the day 


2 to day legislative process in Florida. 


2:00 p.m.-4:00 p.m. 


Panel: Judge Paul E. Logan, 12th Judicial Circuit 

Judge J. C. Cheatwood, 13th Judicial Circuit 

Judge Charles E. Miner, Jr., 2nd Judicial Circuit 

Judge Theron A. Yawn, Jr., 8th Judicial Circuit 

Judge A. C. Soud, Jr., 4th Judicial Circuit 

Other distinguished members of the circuit judiciary. 
A panel of experienced and respected trial court judges gives pointers 
for performing effectively in court and avoiding pitfalls in the court- 
room. A question and answer session follows. 


Appellate Court Tips 


Panel: Judge Stephen H. Grimes, 2nd District Court of Appeal 

Judge Melvin Orfinger, 5th District Court of Appeal 

Other distinguished members of the appellate judiciary. 
A panel of experienced and respected appellate court judges gives 
pointers on preparing a winning brief and making the optimum use of 
your oral argument time. 


2:00 p.m.-5:30 p.m. 
2:00- 2:50 DRI Legislative Update—Robert M. Rhodes, Tallahassee and Wade 
L. Hopping, Tallahassee 

Break 


DRI Regulatory Update—Michael C. Garretson, Director, Depart- 
ment of Community Affairs, Tallahassee 
DRI Case Law Update—Alan Gold, Miami 
Addressing Economic Impacts of DRI’s 
Panel: James Nicholas, Department of Economics, Florida Atlantic 
University, Boca Raton 
Nancy H. Roen, Corporate Counsel, General Development 
Corporation, Miami 
Ken Van Assenderp, Tallahassee 
Thomas J. Wilkes, Jr., Orlando 
Designation Credit Available: 
Administrative and Governmental Law 
Environmental Law 
General Practice 
Real Property Law 
Trial Practice—General 


2:50- 3:00 
3:00- 3:20 


3:20- 3:50 
3:50- 5:30 


Maximum credit hours available: four (4) hours 


Legislative Update Seminar 


2:00 p.m.-4:00 p.m. 
Presented by: International Law Section 


This course will be a synopsis of recently enacted state and federal legislation in the area of 
international law. 


Workers’ Compensation Seminar 


2:00 p.m.-5:00 p.m. 
Presented by: Workers’ Compensation Section 


Workers’ Compensation Trends on a Nationa! Basis from the Employer/Carrier’s Standpoint— 
Donald T. DeCarlo, Vice President and General Counsel of the National Council on Compensa- 
tion Insurance 

Workers’ Compensation Trends on a National Basis from the Claimant's Standpoint—Steven 
Babitsky, Falmouth, Massachusetts. 

Legislative Update Session—Albert M. Frierson, Ft. Myers and Steven A. Rissman, Chairman, 
Workers’ Compensation Section 

Designation Credit Available: 
General Practice 
Workers’ Compensation... 


3 hours 
Maximum credit hours available: three (3) hours. 
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Friday, June 17 


Savings and Loan Seminar 


Presented by: Savings and Loan Committee, Corporation, Banking & Business Law 
Section 


8:00- 8:45 Garn-St. Germaine Act—Savings and Loan Powers—(Speaker to be 
announced ) 
8:45- 9:30 Joint Ventures and Equity Participations—Roy Harrell, Miami 
9:30-10:15 Truth in Lending Simplification Act—Dennis Replansky, Phila- 
delphia, PA 
10:15-10:30 Break 
10:30-11:15 Basic Accounting for Savings and Loan Attorneys—Henry Forer, 
Miami 
11:15-12:00 | Due on Sale Update—Barrett Sanders, Southeast Mortgage Corpora- 


tion, Miami 


Economics of Family Law Practice Seminar _9:00 a.m.-12:00 noon 


Presented by: Family Law Section 


Further information about this course, including topics and speakers, will be presented 


in future issues of The Florida Bar News. 


Legal Update ’83 
Presented by: General Practice Section 
In this presentation the General Practice Section has enlisted the aid of some of Florida’s 


8:00 a.m.-12:00 noon 3 


10:00-10:30 | Bankruptcy Law—Robert L. Mellen, Orlando 
10:30-11:00 Business Organizations—Gregory C. Yadly, Tampa 
11:00-11:30 Tax Law—Paul A. Lundberg, Clearwater 
11:30-12:00 | Economics of Law—Robert N. Sechen, Miami 
2:00- 2:30 Environmental Law—Robert L. Rhodes, Lakeland 
2:30- 3:00 Probate & Trust Law—David C. Brennan, Orlando 
3:00- 3:30 Real Property Law—Philip W. Watson, Orlando 5 
3:30- 4:00 Family Law—Stephen W. S Tampa 
4:00- 4:30 Criminal Law—William P. White III, Jacksonville 
4:30- 5:00 Trial Law—John A. DeVault III, Jacksonville 
Designation Credit Available: 
Trial hours 
Maximum credit hours available: six (6) hours. 
_ Agricultural Law Seminar 2:00 p.m.-5:00 p.m. 


_ Watch The Florida Bar News for further details about this seminar, 


8:55 a.m.-5:00 p.m. | 


top specialists to present 30 minute summaries of developments over the past year inthe — 


areas covered. This program will be of interest to the general practitioner and the more 
specialized attorney, both of whom may feel the need for a quick “refresher.” The 


presentations in the respective areas will be designed for practitioners experienced in — 


those areas. 


8:55 Opening Remarks 
9:00- 9:30 Banking Law—Ronald L. Weaver, Tampa 
9:30-10:00 Antitrust Law—Michael Nachwalter, Miami 


including topics and speakers. 


Saturday, June 18 
Communications Law Seminar 
Presented by: Communications Law Committee 


2:00 p.m.-6:00 p.m. 


2:00- 3:00 FCC and Fairness Doctrine—Betsy Cameron, General Counsel, 
WFTL, Ft. Lauderdale 

3:00- 4:00 Labor Problems in Television—Phil Mortensen, New York 

4:00- 5:00 Cellular Radio and Low Power Television—Don Crosby, Tampa 

5:00- 6:00 Panel Discussion on New Technology moderated by Joe Fleming 


KIDS STUFF 


Walt Disney World is the place for kids! While you are attending meetings, seminars 
or playing golf or tennis, your children will be well cared for by experienced Walt 
Disney World staff. Children ages 3-9 may be cared for in the Mouseketeer Clubhouse 
in the Contemporary Hotel, or at the Children’s Center at Lake Buena Vista. If you 
prefer, a babysitter can be arranged for children under 3 through the Walt Disney 
World babysitting service. 

Walt Disney World’s Wonders of the World offers your children an opportunity to 
participate in a six and one-half hour educational program in any one of the following 
areas: creative arts, entertainment, ecology and energy. Your child will receive a 
pre-trip book, be able to visit parts of Walt Disney World that most people do not get an 
opportunity to see, and use a Polaroid camera for the day to record their activities. 
Following the class, your children will be sent a post-trip book to follow up the 
information they learned in the class. Wonders of the World is an educational as well as 
entertaining experience for your children. The cost is $45 per child; pre-registration is 
required. For further details, contact Steve Smith, Wonders of the World, Walt Disney 
World, P.O. Box 40, Lake Buena Vista, FL 32830. 

Each morning your children are encouraged to attend the Youth Round-up. A 
continental breakfast will be served and the children, ages 13-18, can plan the day's 
activities. 

Nightly activities have also been planned for your children’s enjoyment on Thursday, 
June 16, Friday, June 17, and Saturday, June 18 from 6:00 p.m. to 11:00 p.m. For $11.50 
per night per child, your children, ages 6 to 12, can enjoy a well-balanced meal, adult 
supervision and a specialized program designed especially with the children in mind. 
Walt Disney World characters will greet them at the door, they will see movies and 
cartoons and be entertained by very special people. Further details about the individual 
programs will appear in The Florida Bar News. 


THANKS TO OUR 
SPONSORS! 


EXHIBITS 


The Annual Meeting Committee would like to thank the following 
sponsors who have contributed to the 1983 Annual Meeting. Only through 
their generosity are we able to provide you such an outstanding program 
for such a reasonable price. 


Empire Kit Company—Golf Tournament 

Forestmead Racquet Club—Tennis Tournament prize 

Hydro-Spa, Inc.—General Assembly door prize 

Lawyers Professional Liability Insurance Company (LPLIC)—Family 
Breakfast 

The Florida Law Weekly—Judicial Luncheon 

Equitrac Corp.—Hospitality areas 


You will not want to miss the expanded exhibit area on the Americas 
level of the Contemporary Resort Hotel. This year the Annual Meeting 
Committee is pleased to provide a futuristic look into law office design. In 
the Law Office of Tomorrow, an actual law office will be constructed, 
including a reception area, secretarial work areas, lawyers’ offices, 
conference rooms and evena spa. Make plans to browse through the area 
to see the innovations in furniture design, telephone systems, computer 
systems and other items. If you are interested in a product, you can meet 
the company’s representatives in the exhibit booth area, which will be 
completely separate from the Law Office of Tomorrow. 
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Thursday, June 16 


Labor and Employment Law Section FI 
12:00 p.m.-2:00 p.m. ~ 


Luncheon 
Speaker: Robert A. Georgine 

Robert A. Georgine is president of the | 
Building and Construction Trades Depart- 
ment of the AFL-CIO. This luncheon will 
take place at the Buena Vista Palace Hotel 
at Lake Buena Vista. Section members will 
receive a separate mailing regarding other 
Labor & Employment Law Section activi- 


ties, including a form with whicha ticket to 4 


this luncheon can be purchased. 


Administrative Law, Environmental 
and Land Use Law and Local 
Government Law Sections 

Joint Luncheon 


~ General Practice Section 
Luncheon 12:30 p.m.-2:00 p.m. 
Speaker: Arthur Miller 


Arthur Miller, law pro- 
fessor, scholar, author, 
and host of the syndi- 
cated television show 
Miller’s Court, is no ordi- 
nary academician. His 
theatrical flair and 
talent, combined with 
his academic expertise, 
have made him Harvard 
Law School’s most pop- 


: ular lecturer. He is an advisor to the U.S. 

Supreme Court, a Neiman Fellow, an in- 
structor at the Federal Judicial Center, and 
12:30 p.m.-2:00 p.m. 


a special consultant to the Ford Foundation. 


Watch future issues of The Florida Bar |. 


News for details about the speaker for this 4 


luncheon. 


American Judicature Society 
Luncheon 12:30 p.m.-2:00 p.m. 


Watch future issues of The Florida Bar © ° 
News for details about the top-name _ 
speaker now being arranged for this ~ 


luncheon. 


International Law Section 
Luncheon 


Watch The Florida Bar News for addi- 


tional information about the speaker for 


the International Law Section Luncheon. 


Luncheon 


12:30 p.m.-2:00 p.m. z 


Trial Lawyers Section 


| Speaker: Walter H. Beckham, Jr. 


"™" Mr. Beckham is cur- 
rently of counsel to 
Podhurst, Orseck & 
Parks and a professor of 

» law at the University of 
Miami. The annual 
meeting of the section will 
immediately follow the 
luncheon. Daniel H. 
Burton will be awarding 
the civil-trial certificates. 


Friday, June 17 

_ Corporation, Banking & 

Business Law & Tax Section 

Joint Luncheon 12:15 p.m.-1:45 p.m. 
_ Watch The Florida Bar News for further 


_ information about the top-named speaker 
_ at this luncheon. 


_ Criminal Law Section 

_ Luncheon 12:15 p.m.-1:45 p.m. 
_ Speaker: Judge Alcee L. Hastings, U.S. 
District Court, Southern District 


Family Law Section 
Luncheon 12:15 p.m.-1:45 p.m. 
Speaker: Gary N. Skoloff 


12:30 p.m.-2:45 p.m. 


Mr. Skoloff practices 
law in Newark, New 
Jersey. He received his 
undergraduate and J.D. 
degrees from Rutgers 
University and isa mem- 


Lawyers and is current editor of the Family 
Advocate, published by the American Bar 
Association Section of Family Law. 


_ Young Lawyers Section and 

_ 50-year Member Joint 

Luncheon 12:15 p.m.-1:45 p.m. 
Future issues of The Florida Bar News will 


contain details about the top-name speaker 
for this luncheon. 


_ Real Property, Probate & 

Trust Law Section 

Luncheon 12:15 p.m.-3:00 p.m. 
_ Speaker: William B. Wiley 

William B. Wiley, Section Legislative 
_ Representative, will be giving a “Section 
_ Legislation Update”. The annual meeting 
- of the section will immediately follow the 
luncheon. 


Saturday, June 18 
| Economics and Management of 
_ Law Practice Section Champagne 
_ Breakfast 7:30 a.m.-8:45 a.m. 
_ The Economics and Management of Law 


ber of the New Jersey Practice Section and the state’s leading 
Bar. He is author of | CPA firms invite you to join them at a 
New Jersey Family | champagne breakfast to familiarize your- 
Law Practice, Editions _ self with their services and problems con- 


_ 1 through 4, “Marriage and Divorce Laws ' fronting lawyers and their practices. All 
_ of the Fifty States,” Lawyers Diary, Stateof | attendees are invited to join and partici- 
_ New Jersey, 1971-81. He is a Fellow of the _ pate in the Economics and Management of 


American Academy of Matrimonial G Law Practice Section. 


ALT DISNEY WORLD 


WALT DISNEY WORLD is pleased to host . . . THE FLORIDA BAR, June 15-18, 1983 
® Reservations must be received, in writing, not later than May 15, 1983. Reservations received after that date will be ona space 
available basis 
© Rates are based on single or double occupancy. 
© Children under 17 years of age may share room with adults at no additional charge. 
Additional adults $4 per person. 
© Most rooms contain queen sized beds. One additional bed may be added at $4. 
@ Maximum occupancy five persons per room. 
© Rates include daily unlimited use of the WED Transportation System for each person. 
© Check in: 3:00 p.m. Check out: 12:00 noon 


s 


, 448 in the 


esort. 25 camper spaces have been 


o camp. 


Complex for 


lease request your hotel 


form and returning it witha first night 


Please enter the following reservation for: 


of the hotels within the Walt Disney 


Arrival Date 


hts, 20 in the Golf Resort 


Number of nights 


Name 


Address 


Phone Number (_) 


g, not later than May 15, 1983. Reservations 


City 


Zip Code 


No. of Adults Children: Name 


Name 


Age 
Age 


ceived, in writin 


you must register for the convention. P! 


reservation by completing the hotel reservation 


room deposit to Walt Disney World. 


I have enclosed a first night's room deposit, including 7% state and local taxes for the accommodations indicated below: 
Contemporary Tower Polynesian Hotel (Lagoon Rooms) 
No. of rooms at $123.05 No. of rooms at $123.05 


Contemporary Garden Wings (Bayside) Polynesian Hotel 
No. of rooms at $107.00 ___._—— No. of rooms at $107.00 


Golf Resort 

No. of rooms at $107.00 
Ft. Wilderness 

No. of campsites at $21.40 
Size of camper 


esort and 832 in the Contemporary R 
ilderness for those of you who want t 


In order to obtain a confirmed reservation at any 


FIRST NIGHT’S ROOM DEPOSIT $ 
If extra bed is required, please check If crib is required, please check —___ 


Mail with check, payable to WALT DISNEY WORLD COMPANY, to: 
WALT DISNEY WORLD RESERVATIONS 
P.O. Box 78 
Lake Buena Vista, FL 32830 


HOTEL RESERVATIONS—>= 
Over 1300 rooms have been blocked within the Walt Disney World Resort 
Florida Bar Convention registrants—on peak nig) 


World Resort Complex, 


Polynesian R 
held at Ft. W: 
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Make plans to attend the exciting functions being sponsored by the Young Lawyers 
Section. Everyone is invited! Rather than hold a separate convention, at another date 
and location, the Young Lawyers Section has combined its convention activities with 
The Florida Bar Annual Meeting. Although the events are sponsored by the Young 
Lawyers Section, everyone is invited to participate in the great line-up of activities. 
The Young Lawyers Section headquarters will be the Polynesian Resort Hotel at Walt 


OPENING RECEPTION 


Wednesday, June 15 6:00 p.m.-7:00 p.m. 


Start your convention activities with a reception sponsored by the Young Lawyers | 


Section. Each registrant will receive a free drink ticket. 


THE PARTNERSHIP DECISION: IS IT AGOOD DEAL? 


Thursday, June 16 9:00 a.m.-10:30 a.m. 
This 90-minute seminar will focus on partnerships versus professional associations; 


employment agreements, how to set compensation and other practical considerations 
facing all Florida practitioners. 


COUNSEL APPROACH THE BENCH 

Thursday, June 16 2:00 p.m.-4:00 p.m. 
A panel of experienced and respected trial court judges gives pointers for performing 
effectively in court and avoiding pitfalls in the courtroom. A panel of experienced and 
respected appellate court judges gives pointers on preparing a winning brief and 
making the optimum use of your oral argument time. (Further details can be found in 
other parts of this convention material). 


POLYNESIAN LUAU 

Thursday, June 16 7:30 p.m.-9:00 p.m. 
Seats have been reserved at the Luau at the Polynesian Resort Hotel for one of Walt 
| Disney World’s most popular events, the Polynesian Luau. Don’t miss the great food 


| and exciting Polynesian dancers and entertainers. Order your tickets now by using the 
| registration form found in this convention material. 


| MOONLIGHT CRUISE 
Thursday, June 16 9:00 p.m.- 
Immediately following the Polynesian Luau, a cruise boat will leave from the docks at 
| the Luau Cove to take you ona cruise around the lake. Free beer and a cash bar will be 
| provided. A band will serenade youas you cruise. You can attend either the Polynesian 
| Luau or the Moonlight Cruise—but why not do both! Sign up on the registration 
| form... but don’t delay, seats are limited. 
| 


YOUNG LAWYERS SECTION AND 50-YEAR 
MEMBERS JOINT LUNCHEON 

Friday, June 17 12:15 p.m.-1:45 p.m. 
Again this year, the Young Lawyers Section is pleased to sponsor a luncheon honoring 
the 50-year members of The Florida Bar. A major speaker is being arranged, so you will 


not want to miss this luncheon. Sign up for your tickets now. Details on the speaker will 
appear in future issues of the Bar News. 


ATTENTION! 
YOUNG LAWYERS 


Disney World. If you want to join with other members of the Young Lawyers Section, 
make your hotel reservations in the Polynesian Resort Hotel, using the form enclosed in 
this material. Most of the functions will take place at the Contemporary Resort Hotel. 
However, the Polynesian Luau and Moonlight Cruise on Thursday night will take place 
at the Polynesian Resort Hotel. 

For your education and entertainment, the Young Lawyers Section presents: 


_ DINNER AND SHOW 


| Friday, June 17 


8:00 p.m.-10:00 p.m. 


_| Presenting: The Grass Roots featuring Rob Grill 


The Grass Roots has been a driving force in popular music for more than 15 years. One 
| can’t think of the group without considering the numerous hits they have had, including 
“Midnight Confessions”, “Let’s Live for Today” and “Temptation Eyes”. The Grass 
| Roots is the original band, regrouped for a more “today” sound. Make your plans now to 
hear the old favorites in addition to their newer, more updated, music. 


SCHOLARSHIP DANCE 
Friday, June 17 
| Featuring: Visions Track IV 


10:00 p.m.-12:00 midnight 


| Immediately following the Dinner and Show, Visions Track IV will take the stage for 
your dancing pleasure. Visions Track IV is something to see as well as hear. In lavish 

costumes, with dynamic choreography, they play everything from the top 40's to the 

80’s—pop, beach and rhythm and blues. Come prepared to dance the night away. 


| SPORTS ACTIVITIES 
Golf Tournament Wednesday, June 15 


Tee times begin at 7:30 a.m. A special Young Lawyers Tournament will be set up within 


The Florida Bar Annual Golf Tournament. Sign up on the registration form and further 
details will be sent to you. 


Women’s Tennis Tournament Thursday, June 16 


Friday, June 17 
The Women’s Tennis Tournament will begin at 2:00 p.m. on Thursday. The Men's 
Tennis Tournament will begin at 1:30 p.m. on Friday. Both tournaments will be held at 


| Vistana Vacation Villas. Prizes will be awarded to the top young lawyer tennis players 
in both tournaments. 


Men’s Tennis Tournament 


| Legal Runaround Thursday, June 16 


This year there will be two races: a one-mile fun run and a 5000 meter run. The fun run 

| will leave the starting line at 7:30 a.m.; the 5000 meter run will begin at 8:00 a.m. Prizes 
will be awarded in special categories for the young lawyers participating in the races. 
All entrants will receive a tee-shirt. 


| To sign up for any of the sports activities, use the registration form found in this 
| convention material. Additional information will be sent to you so that you can indicate 
| the categories in which you wish to compete. 


_ BODY DYNAMICS CONDITIONING AND 
MOVEMENT CLASS 
Friday, June 17 9:00 a.m.-10:30 a.m. 


| Once again, the Young Lawyers Section, is pleased to present Lou Anderson, a Ft. 
Lauderdale attorney and dance/exercise instructor. The Anderson technique will tone 
just about every part of the body by incorporating a few jazz steps, a little yoga, some 
ballet and a lot of aerobics. 


3rd ANNUAL TURTLE RACE 


DRIED FLOWER ARRANGING CLASS 
Friday, June 17 3:30 p.m.-5:00 p.m. 


Youcan add the finishing touches to your home decorating, inexpensively. By attending 
this class, you will learn how to dry flowers and place them in creative arrangements. 


2:30 p.m.-3:30 p.m. 
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INSTRUCTIONS 


© This registration form must be accompanied by payment of a registration fee for ay member © Registration forms must be received at The Florida Bar by June 6. After that date, registration 
of The Florida Bar and a registration fee for each spouse or guest Sy 7 es must be done at the convention site. 
excluding children. Each member paying the early registration fee and each spouse or 
guest pay ying the early registration fee of $25, will receive one ticket to the Friday night it rig fees for those registering at the Convention site will be an additional $10 ineach 
ip Dance, d by the Young Lawyers Section to benefit its law school assistance a : 
program. If you do not wish to contribute to the law school fund, your registration fee willbe | ® Refunds for tickets are guaranteed up to 48 hours prior to the time of the function. After that 
$48; if your spouse or guest does not wish to his/her tion fee will be $18. You time, we will attempt to sell for you any surplus tickets you may have. You may pick up your 
should indicate the correct registration fee in the “amount” colamin on the ticket registration tickets at the convention ticket desk on the Americas Level, 2nd floor of the Contemporary 
Hotel, Convention headquarters. 


Payment of a registration fee will entitle both lawyers and spouse/guest registrants to ¢ Make your check for advance registration and reserved tickets payable to The Florida Bar. Mail 


complimentary tickets to all seminars presented on Thursday, Friday and Saturday, the Health your check and completed registration form to: Annual Meeting, The Florida Bar, Tallahassee, 


~ CONVENTION REGISTRATION FORM | 


Please print or type information requested below. Mail with your check, before June 6, to: 
Annual Meeting, The Florida Bar, Tallahassee, FL 32301. 


MEMBER’S NAME (First, Middle Initial, Last) REGISTERING SPOUSE OR GUEST’S NAME 


form. 


NICKNAME (as it is to appear on convention badge) 


NO. OF CHILDREN BY AGE ATTENDING CONVENTION: 
HOME ADDRESS (Street, City, State, Zip Code) 0-5 years 6-12 years 13-18 years 


TELEPHONE NUMBER 


No. Fee Per 
TICKET(S) FOR: 
Person 
MEMBER REGISTRATION FEE $55.00 
SPOUSE/GUEST REGISTRATION FEE $25.00 


June 15, Wednesday 


Health Law Committee Breakfast $ 7.25 
The Florida Bar Golf Tournament $30.00 


June 16, Thursday 


Legal Runaround 
Drugs, Alcohol & Youth: An American Crisis Seminar 


Ad 


$ 5.00 
no charge 
ive Law, Envi 1 & Land Use Law & Local Government Law Sections Joint Luncheon $ 9.00 
American Judicature Society Luncheon $ 9.00 
General Practice Section L h $ 9.00 
International Law Section Luncheon $ 9.00 
Trial Lawyers Section Luncheon $ 9.00 
Ladies’ Tennis Tournament $12.00 
Children’s Dinner and E $11.50 
All Member Reception no charge 
Young Lawyers Section Luau $21.00 
Young Lawyers Section Moonlight Cruise $ 4.00 


June 17, Friday 


Family Breakfast (Adults) 

Family Breakfast (Children under 13) 

Body Dynamics Conditioning and M. Class 

Corporation, Banking & Business Law and Tax Sections Joint Luncheon 
Criminal Law Section Luncheon 

Family Law Section Luncheon 


$ 8.00 
$ 4.00 
no charge 
$ 9.00 
$ 9.00 
$ 9.00 
$ 9.00 
$ 9.00 
$ 9.00 
$12.00 
no charge 
$ 6.00 
$11.50 
$20.00 
$ 8.00 


no charge 


Spouses Luncheon 

Young Lawyers Section and 50-year Member Joint Luncheon 
Real Property, Probate & Trust Law Section Luncheon 
Men’s Tennis Tournament 

Dried Flower Arranging Class 

Florida Association for Women Lawyers Reception 
Children’s Dinner and Entertainment 

Dinner sponsored by Young Lawyers Section 

Scholarship Dance (for extra tickets) 


Reception Honoring Incoming President William O.E. Henry 


June 18, Saturday 

Cumberland Schoo! of Law Alumni Breakfast 
Dickinson School of Law Alumni Breakfast 

Economics & Management of Law Practice Breakfast 
Florida Council of Bar Association Presidents Breakfast 
George Washington Law Alumni Breakfast 

Harvard Law School Law Alumni Breakfast 

Mercer University Law Alumni Breakfast 

Stetson University School of Law Alumni Breakfast 
University of Florida College of Law Alumni Breakfast 
University of Wisconsin School of Law Alumni Breakfast 
University of Virginia School of Law Alumni Breakfast 
Yale Law School of Alumni Breakfast 


$ 7.25 
$ 7.25 
no charge 
$ 7.25 
$ 7.25 
$ 7.25 
$ 7.25 
$ 7.25 
$ 7.25 
$ 7.25 
$ 7.25 
$ 7.25 
$ 4.25 
$ 9.00 
$11.50 
$20.00 


|= 
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How to Manage a Cottage Business as it's Growing Out of the Windows and Doors Seminar and Breakfast 
Judicial Luncheon 


Children’s Dinner and Entertainment 
Annual Dinner and Show 


‘ 
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You Have Share— 


Justice. 
Don’t Sell Short. 


W. all have a share in justice. We all have a voice in preserving it, in molding its 

future. But too many of us sell our share short. Too many of us believe that one 
shareholder can not make a difference. 

Those who believe that should think again. In 1955, a black woman named Rosa 
Parks caught a bus after a long day at work. It was a segregated bus. Too tired to 
move, she refused to give up her seat to a white. With that refusal, she “voted” her 
share of American justice. Her “no” generated the spark that ignited the American 
civil rights movement of the 60s. 

Another citizen, Clarence Gideon, tried without legal counsel, took his case to the 
Supreme Court and, virtually single-handedly, won the right for all citizens accused 
of felonies to be provided with counsel if they can’t afford to hire a lawyer. 

A housewife, Lois Gibbs, driven by the need to protect her family and her 
neighbors from poisons in polluted Love Canal, voiced her concerns and brought 
the attention of the nation to bear on the danger to people and the environment. 

The list goes on. A single citizen, a single share, can make a difference. 

You have a right to be heard, to vote your share. You have a right to help mold 
American justice. But your rights can only be exercised by participating in justice, 
by voting your share in its future. 

Participating can be as simple and effective as voting in primaries and elections, 
keeping abreast of the important issues facing your nation and your community, 
serving as a juror when called, and working to enact laws you believe in. 

The potential dividends in the joint venture called American justice are great. 

You have a share in American justice. Don’t sell it short. 


LAW DAY USA MAY 1 
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FAMILY LAW 


Florida’s firm foundation in formulating 
the doctrine of equitable distribution 


In a strong, yet not quite full, voice 
the Fourth District Court of Appeal 
sitting en banc! in Tronconi v. 
Tronconi, 425 So.2d 547 (Fla. 4th 
DCA 1982), announced that “we 
adopt the doctrine of equitable dis- 
tribution” for Florida,? thus firmly 
silencing the few vocal skeptics who, 
from time to time, cast shadows over 
the Florida Supreme Court’s intro- 
duction of the concept in Canakaris 
v. Canakaris, 382 So.2d 1197 (Fla. 
1980) on January 31, 1980.% 

The opinion reiterated that the 
doctrine of equitable distribution in 
Florida permits a trial judge to make 
“a distribution of assets acquired 
during the marriage in a manner 
which is just and equitable” notwith- 
standing how title is held. It added 
that “an ‘equitable’ distribution does 
not require an ‘equal’ distribution” 
and that when “an equitable distribu- 
tion is invoked it may well take the 
place of lump sum alimony or any 
special equity. However, any such 
equitable distribution may be influ- 
enced by factors indicating the 
presence of a special equity or any 
concomitant award of periodic 
alimony.” 

As with many opinions espousing 
new concepts, the writer (or writers, 
as one should suspect from this, an en 
banc, unsigned opinion) may have 
stated more than is necessary. The 
Tronconi decision contains the po- 
tentially troublesome sentence: “Nor 
do we suggest that an equitable dis- 
tribution must be carried out auto- 
matically in every case.” The author 
of one of the concurring opinions, 
joined by another judge, asked 
whether such statement may “further 
cloud an already murky situation for 
the litigants,” if a trial court has dis- 
cretion to make no_ equitable 
distribution. This writer thinks not; 
for, if a distribution is to be equitable, 
is it not logical for a trial court, in the 
exercise of its discretion, after weigh- 
ing all of the pertinent factors, to 
make an equitable distribution by 
giving all of the assets to one of the 


324 


By Melvyn B. Frumkes 


spouses or by leaving the assets with 
the title holder? Certainly, if a court 
can make a distribution, then it can 
make no distribution which, in 
effect, may very well be a just and 
equitable result. 

The Tronconi court, in its effort to 
establish some standards pertaining 
to equitable distribution, quoted 
from the last paragraph of FS. 
§61.08, which stated: “The court may 
consider any other factor necessary 
to do equity and justice between the 
parties.” The court continued by an- 
nouncing that: “We see no reason 
why the provisions of Section (2) (a) 
through (f)4 of the same section 
should not also be applicable to an 
equitable distribution and we have 
considered them relative to our con- 
clusion in this case.” 

Significant, however, was the 
omission of any reference to the last 
sentence of subsection (1) of the 
same statute which reads: “The court 
may consider the adultery of a 
spouse and the circumstances thereof 
in determining whether alimony 
should be awarded to such spouse 
and the amount of alimony, if any, to 
be awarded.” The consideration of 
adultery is statutorily mandated 
when dealing with the allowance of 
and amount of spousal support; but 
should it be one of the factors to 
consider for equitable distribution? 

After the original argument at the 
appellate level, the district court, on 
its own motion, ordered rehearing of 
the Tronconi appeal, en banc, to con- 
sider, among other things, whether 
“the use of the word justification in 
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Canakaris relative to lump sum 
awards (in the place of the traditional 
word ‘need’) signaled increased con- 
siderations of fault in this supposedly 
no fault state?” 

It was the position of the Family 
Law Section of The Florida Bar that, 
if by “fault” the question implied 
marital misconduct in the moral 
sense, it should have no effect upon 
the economic status of the parties and 
should not be a factor in equitable 
distribution; however, to the extent 
that fault has an effect upon the 
spouse's contribution to the marriage 
partnership and the accumulation or 
depletion of marital assets, it should 
be considered.} The absence in Tron- 
coni of any reference to adultery as a 
relevant factor in equitable distribu- 
tion is of significance.® 


“Laundry list of guidelines” 


Although the Fourth District in 
Tronconi commented that it was 
tempting to enumerate guidelines for 
equitable distribution, it felt they 
would be better left to the legisla- 
ture or to the Supreme Court. It did, 
however, remark that the proposed 
legislation on equitable distribution 
sponsored by the Family Law Sec- 
tion of The Florida Bar sets forth 
guidelines “which do not appear in- 
appropriate.” It is noted that the sec- 
tion’s “laundry list of guidelines” also 
does not include fault as a factor to be 
considered in an equitable distribu- 
tion.’ 

The majority in Tronconi stressed 
that this opinion “applies only to 
assets acquired during the marriage 
and we specifically did not address 
its applicability to assets acquired by 
inheritance or gift or whether it 
might encompass the value of a 
personal professional degree.” It did 
not take long for a wife’s claim to an 
interest in her husband’s professional 
degree to be commented upon by an 
appellate court. The majority in 
Severs v. Severs, __ So.2d —_ (Fla. 
5th DCA 1983), 8 FLW 219, declined 
to recognize the wife’s claim to a 


property interest in the professional 
degree license of the husband, a 
lawyer. She attempted to value her 
claim by capitalizing his future earn- 
ing capacity, as she worked as a 
teacher to assist her husband in 
achieving his law degree. Declining 
to recognize wife’s claim, the court 
noted that it is “unsupported by any 
statute or case law.” 

“Indeed,” the majority asserted, 

“such an award . .. would transmute 
the bonds of marriage into bonds of 
involuntary servitude.” In her 
dissent, however, Judge Sharpe 
decried an award to the wife of only 
rehabilitative alimony of an insuf- 
ficient amount and argued that the 
help given by the wife to enable the 
husband to attain a degree should 
have been taken into consideration, 
stating: 
I think it would be proper for a court to base a 
permanent alimony or lump sum alimony 
award on the fact that one spouse helped 
support and assist the other in obtaining a pro- 
fessional degree. If the majority decision 
becomes the prevailing law on this point, the 
young should take note: “Putting a spouse 
through” will become a remarkably poor 
personal investment. 

Assets acquired other than during 
the marriage, as well as gifts and in- 
heritances, are not immune to distri- 
bution in Florida and have not been 
so immune for many years under the 
traditional concept of lump sum ali- 
mony to fulfill a need, rather than 
under the doctrine of equitable dis- 
tribution. Now that Canakaris has 
changed the criterion for lump sum 
alimony from “need” to “justifica- 
tion,” the approach to such assets 
may be even broader. 

Urban v. Urban, 424 So.2d 22 (Fla. 
3d DCA 1982), involved a $75,000 
lump sum alimony award to the wife 
apparently out of assets not accumu- 
lated during the marriage. In 1971, 
the husband, then 60 years old, went 
to Czechoslovakia and induced the 
wife, then 36 years of age, to marry 
him and come to this country. She 
had to give up a well paying job, sell 
her condominium apartment, liqui- 
date her assets and reimburse the 
communist state for her education 
before she was permitted to leave 
Czechoslovakia. The court, in af- 
firming the award, stated that “lump 
sum alimony has been recognized as 
an appropriate award in this state for 
many years and may be awarded out 
of the personal estate of the husband.” 

In Drozak v. Drozak, 424 So.2d 120 
(Fla. lst DCA 1982), the court re- 
versed a failure to give to the wife the 


husband’s prior owned interest in the 
marital residence as lump sum ali- 
mony, finding that the wife had no 
assets and has a need, with the con- 
comitant ability on the part of the 
husband to pay. The court com- 
mented that “the record being 
devoid of evidence indicating a 
possible explanation for the disparity 
in the treatment of the parties.” 
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Yet, in Rion v. Rion, 421 So.2d 541 
(Fla. 5th DCA 1982), notwithstand- 
ing a great disparity, the court af- 
firmed the failure to award the wife 
lump sum alimony, stating that “most 
of the assets in Mr. Rion’s estate were 
earned by him at the time of the mar- 
riage. The increase in the value of his 
estate is represented principally by 
an appreciation in the value of those 
assets.” 


The rationale for reversing an 

award to the wife of an interest in 
some of the pre-marriage assets of 
the husband was very well stated in 
McBride v. McBride, 424 So.2d 977 
(Fla. 4th DCA 1983). There, the court 
said: 
The better practice generally is to grant peri- 
odic payments of permanent alimony. If the 
needs to be met can then be satisfied, resort to 
lump sum alimony is generally inappropriate. 
But if the circumstances of the parties are such 
that permanent periodic alimony is unsuitable 
and the more affluent spouse has sufficient 
property to accommodate a lump sum award, 
the trial court is entitled to use that vehicle to 
meet the need even though acquisition of the 
property was not associated with the 
marriage. An award of lump sum alimony in 
property not associated with the marriage is 
only appropriate upon a showing of a special 
reason or a great need. 

It did, however, find justification 
for awarding the home also owned 
by the husband before the marriage, 
to the wife, to wit: the needs of the 
wife and children. 

Tronconi leaves no doubt that in 
order to gain an equitable distribu- 
tion of assets in a dissolution proceed- 
ing, both the husband and the wife 
who seek an equitable distribution 
should set it forth in the pleadings. In 
Leonard v. Leonard, 414 So.2d 554 
(Fla. 2d DCA 1982), the court award- 
ed to the wife the husband’s interest 
in the Florida residence and to the 
husband the wife’s interest in 
Canadian property. The later award 
was reversed since the relief of equi- 
table distribution in the form of lump 
sum alimony was not demanded by 
the husband in his answer or counter- 
petition, notwithstanding that the 
trial court reached a well informed 
decision in the interest of both 
parties. Likewise, reciprocal lump 
sum alimony to fashion an equitable 
distribution was held in Mirabal v. 
Mirabal, 416 So.2d 868 (Fla. 3d DCA 
1982), to be inapplicable where the 
parties did not seek it in their 
pleadings. 

One sidelight to the Tronconi 
decision was the apparent settlement 
of the pronunciation controversy of 
Canakaris, (i.e., where to place the 
accent?). The parties themselves 
accent the second “a” as do half of the 
matrimonial bar in Florida. The 
other half of the lawyers in Florida 
accent the third “a.” In his concurring 
opinion Judge Glickstein observed 
that the accent is to be placed on the 
second “a.” 

In order to understand fully the 
Tronconi concept of equitable distri- 
bution in Florida, the companion 
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opinion published the same day by 
the same court (albeit, by a panel of 
three, not en banc) in Grimmett v. 
Grimmett, 425 So.2d 545 (Fla. 4th 
DCA 1982), must be studied. Grim- 
mett held that judges will be required 
to fashion an equitable division of the 
marital assets based upon an exami- 
nation of the nature of the marital 
partnership arrangement involved, 
the actual role played by each 
partner and the contribution of each 
to the marital partnership during the 
course of the marriage. In Grimmett 
a division of the assets 75 percent in 
favor of the wife was reversed and 
remanded to make the distribution 
equal, since the records revealed that 
“the parties shared equally in the 
responsibilities and benefits of the 
marital relationship” and “there was 
no claim by either that the other had 
benefited more or worked less in the 
marriage.” 


Length of marriage 


The length of marriage is promi- 
nent on all of the lists mentioned by 


Tronconi which might guide a court 
in making an equitable distribution. 
Yet, as noted in Vawter v. Vawter, 
419 So.2d 747 (Fla. 4th DCA 1982), 
“there is no fixed minimum period 
which a marriage must endure 
before lump sum alimony can be 
appropriately awarded.” There, in 
only a five-year marriage, the wife 
was awarded the husband’s interest 
in the marital residence, the justifica- 
tion being the husband’s comfortable 
monthly income and the fact that the 
wife earned hers by renting out two 
bedrooms in the marital home and by 
conducting music lessons there. 
Notwithstanding the criterion 
mentioned in the Tronconi opinion, it 
is often difficult to discern from the 
myriad appellate decisions the 
factors to which the trial court gave 
great weight. If the trial courts of this 
state follow the admonition of the 
Fourth District Court of Appeal in 
Vawter, and spell out their rationale 
and even more so, their basis for valu- 
ation of each or at least of the major 
assets, matrimonial practitioners in 
Florida will be better able to pinpoint 
the issues on appeal and get more 
definite rulings on many of the un- 
resolved equitable distribution 
issues. This will in turn enable the 
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lawyer better to serve his client and 
lead to more informed settlements. 
The court said: 

In passing, we note that a statement of the 
reasons or grounds for making awards in dis- 
solution judgments is most helpful in appellate 
review.... 

Thus, we highly recommend that trial judges 
follow that format whenever possible in 
preparing final judgments in such cases. 

It would therefore be a service to 
both the bench and bar for attorneys 
who draw final judgments for the 
courts to be sensitive to the need for 
resolution of many of these issues and 
thereby aid in doing so. 

Furthermore, it is not easy for the 
practitioner always to discern the 
reasoning of the appellate courts, 
even of the same court, albeit, differ- 
ent panels of that court. In Villano v. 
Villano, 408 So.2d 743 (Fla. 3d DCA 
1982), in a 19-year marriage with 
three children, the award to the wife 
of the husband’s interest in the house, 
the only asset of the parties, both par- 
ties employed although husband’s 
earnings were greater than those of 
wife, was affirmed; yet, in Bullard v. 
Bullard, 413 So.2d 1238 (Fla. 3rd DCA 
1982), a similar award was reversed, 
the court stating that “where, as here, 
the marital home is the only substan- 
tial asset accumulated during the 
marriage, there are no special equi- 
ties or is no necessity for lump sum 
alimony for support and the home is 
jointly owned, there is no applica- 
tion of the remedy of lump sum 
alimony in order to make a just and 
equitable distribution of the home.” 

In Casto v. Casto, _— So.2d —_— 
(4th DCA 1982), 8 FLW 158, where, 
on first blush, the million and a half 
dollar award of lump sum alimony 
for equitable distribution to the wife 
appeared substantial, the fact is that 
the wife received only from 15 
percent to 32 percent (depending 
upon how much the assets in hus- 
band’s name were worth, which was 
given in a range rather than a fixed 
amount) of the assets accumulated 
during the marriage. In that marriage 
of approximately 12 years there was 
sufficient justification to award to the 
wife equitable distribution on the 
ground that she provided a home for 
the husband and extensive entertain- 
ment and social activities for business 
purposes of the husband. As enun- 
ciated in Sloman v. Sloman, 418 
So.2d 1249 (Fla. 4th DCA 1982), 
where the wife in a 44- year marriage 
received approximately 38 percent 
of the marital assets, “the trial court 
need not necessarily equalize the 
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financial position of the parties. 
Moreover, if reasonable men could 
differ as to the propriety of the action 
taken by the trial court, then there 
can be no finding of an abuse of dis- 
cretion.” 


Thread of justification 


Justification is the thread that ties 
all equitable distribution cases to- 
gether. In Thomas v. Thomas, 418 
So.2d 316 (Fla. 4th DCA 1982), the 
trial court’s award to the wife of half 
of the husband’s interest in the 
former marital residence was 
affirmed on the ground that the 
husband's education as a lawyer was 
made possible by wife’s supporting 
the family and therefore the court 
was concerned about the disparate 
positions in terms of the future.® 
Furthermore, the lack of justification 
in McDonald wv. McDonald, 420 
So.2d 634 (Fla. 4th DCA 1982), 
warranted a reversal of the award of 
a half interest in a house titled solely 
in wife’s name to the husband as all 
equitable considerations favored the 
wife. 

In Culp v. Culp, 413 So.2d 1221 
(Fla. 5th DCA 1982), the concern by 
the trial court of wife’s ability to en- 
force future child support payments 
against the husband who was a resi- 
dent out of state was not sufficient 
justification to award her husband’s 
interest in the marital residence. But 
security for the wife was the turning 
point in Klein v. Klein, 413 So.2d 1297 
(Fla. 4th DCA 1982), which reversed 
possession only of the marital resi- 
dence to the wife and directed lump 
sum alimony to her of the husband's 
interest therein “to insure [her] bare 
security in the future, especially in 
the event of [husband’s] death.” 

It was held in Cremeens v. 
Cremeens, 412 So.2d 864 (Fla. 2nd 
DCA_ 1982), that the remainder 
interest of installments due under an 
installment sales contract of property 
titled in husband’s name alone, which 
exists at the time of husband's death, 
the enjoyment of which depends 
upon wife’s survival and remaining 
unmarried, is the proper subject for 
equitable distribution. 

Since the marital residence is, in 
most dissolution proceedings, the 
major, if not the only, asset accumu- 
lated by the parties, the holding in 
Haas v. Haas, 421 So.2d 664 (Fla. 3rd 
DCA 1982), is of importance. There, 
it was held that the term “marital resi- 
dence,” when used to describe the 
award of the marital home, and con- 


templating that the receiving spouse 
or children will continue to reside 
there, “means the real property, fix- 
tures, furnishings and appliances, 
unless a contrary intention is ex- 
pressed, but does not include other 
personal property.” 

The Florida courts, on _ the 
appellate level, have not yet gotten 
into complicated evaluation prob- 
lems in equitable distribution cases. 
However, its coming is certain as evi- 
denced by the comments in Aylward 
v. Aylward, 420 So.2d 660 (Fla. 2nd 
DCA 1982), where the trial court at- 
tempted to divide equally the assets 
of the parties between the wife and 
the husband, a very successful 
surgeon. The wife's accountant 
valued the net worth of the parties at 
$953,157. The district court com- 
mented that certain discrepancies in 
the accountant’s testimony suggested 
that the valuation was too high, 
noting that the accountant made no 
reductions or allowances for bad 
debts and for income tax liability in 
husband’s accounts receivable, 
treated husband’s unvested profit 
sharing and pension plan as worth its 
face value, considered husband's 
Clifford trust at its face value and 
estimated the value of a power boat 
simply by adding all of the prior pay- 
ments made on the boat, including 
interest, to the amount remained 
owing on the boat. 

The unresolved equitable distribu- 
tion issues which must still be con- 
fronted by the Florida courts is 
extensive and until the legislature 
deals with the subject, they may have 
to be dealt with by the courts on a 
case-by-case basis.!° This may, how- 
ever, be the preferred method so as 
not to tie the hands of the chancellor 
seeking to do equity. Therefore, 
those interested in such develop- 
ments must also be aware of and 
keep abreast of all issues dealt with in 
jurisdictions throughout the country, 
as other decisions are persuasive to 
those issues not yet resolved in 
Florida. 0 


'All nine judges of the Fourth District Court 
of Appeal heard the argument. 

2Five judges joined the majority. There 
were three concurring opinions, with one of 
the judges joining with the writers of the first 
two. The concurring judges mostly felt that the 
doctrine was really form over substance as, 
although the Canakaris court did not actually 
spell out equitable distribution as a “doctrine,” 
i.e., a separate remedy, it certainly brought 
Florida into the ranks of the states adopting the 
theory of equitable distribution, albeit by use 
of the vehicle of lump sum alimony. 


3See, Frumkes, Florida’s Flight to Fairness 
Equitable Distribution in Florida, from 
January 31, 1980 through March 17, 1982, 56 
Fia.B.J. 251 and 485 and Frumkes, Courts 
Cast Doubts on Florida’s Commitment to 
Equitable Distribution, 2 F amSuare 22 (July 
1982). 

(2) In determining a proper award of ali- 
mony or maintenance, the court shall consider 
all relevant economic factors, including, but 
not limited to: 

(a) The standard of living established 
during the marriage. 

(b) The duration of the marriage. 

(c) The age and physical and emotional 
condition of both parties. 

(d) The financial resources of each party. 

(e) Where applicable, the time necessary 
for either party to acquire sufficient education 
or training to enable him or her to find appro- 
priate employment. 

(f) The contribution of each party to the 
marriage, including, but not limited to, 
services rendered in homemaking, child care, 
education and career building of the other 
party.” 

*See, Chalmers v. Chalmers, 320 A2d 478 
(N.J. 1974). 

*However, fault was not one of the issues 
between the parties (who seem to have been 
reduced in importance as being 
overshadowed by the prominence of the con- 
cepts), either at the trial level or at the 
appellate level. 

™“(2) Ina proceeding for dissolution of mar- 
riage, the court shall order such division of 
marital property as is equitable. The court 
shall set aside to each spouse his separate 
property and shall divide the marital property 
in such proportions as the court deems just 
after considering all relevant factors including: 

(a) The contribution to the marriage by 
each spouse, including contributions to the 
care and education of the children and services 
as homemaker. 

(b) The economic circumstances of the 
parties. 

(c) The duration of the marriage. 

(d) Any interruption of personal careers or 
educational opportunities. 

(e) The contribution to the personal career 
or educational opportunity of the other 
spouse. 

(f) The contribution of each spouse to the 
acquisition, enhancement, or improvement of 
the marital property and the separate property 
of the other party. 

(g) The existing liabilities of the parties in 
the acquisition and maintenance of marital 
property. 

(h) The results of any alimony awarded.” 

‘For a discussion of the concept of fault as it 
relates to equitable distribution, see, Abrams, 
The Effect of Marital Misconduct or Monetary 
Awards, 57 Fua. B.J. 95 (Feb., 1983). 

“No valuation was placed on the husband's 
professional degree or on the value of his 
practice, noting that he was an associate, not a 
partner ina two-man law firm which the court 
found of significance. The court commented 
that “while his membership card in The 
Florida Bar is not a pass to riches, [he] has the 
opportunity by virtue of that membership, to 
prosper.” 


''To this extent it is of importance to note 
that the wife in Tronconi has sought to invoke 
the discretionary jurisdiction of the Florida 
Supreme Court and, if granted, another 
decision of our highest court with respect to 
equitable distribution may be forthcoming. 
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panes NEW: Attorneys’ Title Insurance Fund 


Real Property Workshop Given at Seven Southern Law Colleges 


Under the direction of Vice 
President and Chief Title Attorney 
Robert H. Threadgill, the 1983 Law 
School Title Examination Work- 
shop was conducted at seven uni- 
versities in the Southeast. Staff 
attorneys R. James Knox and 
Martin E. Vann presented the pro- 
gram at Florida State University 


and Nova University, respectively. 
More than a thousand upper level 
law students learned about title 
examination and closing tech- 
niques at: Cumberland School of 
Law, Birmingham, Alabama; 
Stetson University College of Law, 
St. Petersburg; Mercer University 


Assets, Surplus at New High 


Despite 1982’s depressed real 
estate market, members’ increased 
use of The Fund resulted in 
another solid growth year for 
America’s largest bar-related™ 
title insurer. 

Assets increased to $34.5 mil- 
lion from $31 million in 1981. 
Statutory surplus to _ policy- 
holders grew a full million to 
$12.6 million. The size of these 
key statistics, closely watched by 
institutional lenders and invest- 
ors, means that The Fund is now 
comparable to the middle-size 
title insurers nationwide. 

Additional contribution pre- 


miums available for refund to 
members total more than 
$900,000. The amount of refunds 
each member will receive is pro- 
portional to the amount of 
insurance issued and is in addition 
to amounts received when policies 
are issued. 

Under recent revisions to The 
Fund’s charter, the governing 
Board of Trustees annually estab- 
lishes the surplus which is money 
available to pay claims. After 
setting this figure, any additional 
amounts are available for refund 
to the issuing member-owners. 
Timing of refund payments is at 
the discretion of the Board. 


Consumer Real Estate Seminar Presented 


Attorneys’ Title Insurance 
Fund and the Orange County Bar 
Association co-sponsored a two- 
hour consumer real estate seminar 
April 27 in Orlando. The program 
was presented without charge as 
a public service to real estate con- 
sumers. Fund member attorneys 
participated in two-way discus- 
sions of The Attorney’s Role in a 
Real Estate Transaction and Con- 
dominium: Owner’s Rights and 


Responsibilities. Other topics 
discussed were Financing Alter- 
natives, Landlord/Tenant Rela- 
tions and Home Repairs. 

An extensive question and 
answer period allowed in-depth 
development of matters relating 
to real estate and the law. Vice 
President Walter R. Beales, III 
and Terrence W. Ackert, Director 
of the Legal Aid Society of 
Orange County, coordinated this 
event. 


School of Law, Macon, Georgia; 
Florida State University College 
of Law,Tallahassee; University of 
Florida College of Law, Gaines- 
ville; Nova University Law Center, 
Fort Lauderdale, and the Univer- 
sity of Miami College of Law, 
Coral Gables. 


Staff Claims Attorney 
Conducts Talks 


R. James Knox, Fund claims 
attorney, has been a _ speaker 
recently at several attorney meet- 
ings throughout Florida. Earlier 
this year he presented Boundary 
Dispute: A Case History before 
the Hillsborough Council of Real 
Estate Attorneys in Tampa. 

He also delivered a humorous 
talk on title insurance claims, 
Where the Rubber Meets the Road, 
at the Indian River County Bar 
Association. More recently, Mr. 
Knox presented a program about 
a $1.5 million claim to a large 
gathering of Fund members in 
Lake County. The Fund regularly 
provides speakers for programs 
and annually offers several educa- 
tional programs around the state. 


The Fund is the ONLY 
title insurer which uses a 
portion of its income to 
constantly promote the use 
of attorneys among the 
pubiic, lenders and 
real estate agents. 


By the staff of 
Attorneys’ Title Insurance Fund 
P. O. Box 2671 
Orlando, Florida 32802 (Adv.) 


Since 1947 The Nation’s First Bar-Related™ Title Insurer ® 
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TAX LAW NOTES 


Section 269A and partnerships 
of personal service corporations 


Part I 


This is the first of a two-part series 
dealing with changes in the areas of 
taxation of professional associations 
resulting from the passage of the Tax 
Equity and Fiscal Responsibility Act 
of 1982. The first part deals primarily 
with §269A and its effects on profes- 
sional associations. The second part 
will deal with the mechanics and 
selected problems encountered in 
liquidating professional associations. 


Though their use and popularity 
stem principally from benefits 
extended by the Internal Revenue 
Code itself, professional service 
corporations (PSCs) have long been 
the subject of IRS’ unkind attentions. 
The Service opposed the very 
concept initially in its celebrated loss 
to Dr. Kintner and colleagues.! Since 
then it has run an unrelenting assault 
against personal service corporations 
under §61 assignment-of-income and 
sham-corporation principles, and the 
reallocation provisions of $482, and 
the tax evasion/avoidance rules of 
§269.2 

The close scrutiny PSCs have 
suffered is undoubtedly attributable 
in some measure to abuses through 
which the professional’s income is 
artificially distorted; it derives in 
large part merely from the Service’s 
view that incorporating for the 
purpose of securing tax benefits is 
improper. Of special concern has 
been the favorable treatment 
accorded corporate retirement plan 
benefits and the use of multiple 
corporations to secure such tax 
favored benefits by highly compen- 
sated individuals for themselves 
alone. Partnerships of PSCs grew 
largely out of designs for the avoid- 
ance of ERISA’s nondiscrimination 
mandates,’ prompted by the well- 
known Kiddie and Garland‘ 
decisions of the late seventies. 
Though Congress restored some 
protections for the rank-and-file 
employees of such business aggre- 
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gates when it enacted the “affiliated 
service group” rules of §414(m) in 
1980,° the underlying issue continued 
to fester. 


With the Tax Equity and Fiscal 
Responsibility Act of 1982 (TEFRA), 
Congress has spoken on two points of 
central importance to the use of 
partnerships of professional corpora- 
tions: first, the larger question of the 
disparity between corporate and 
Keogh plans, and second, the use of 
personal service corporations in 
conjunction with another entity to 
secure tax benefits for employee- 
owners that would not otherwise be 
available. An assessment of the advis- 
ability of maintaining a PSC within a 
partnership after TEFRA demands 
that both of those components be 
taken into consideration. The modifi- 
cations made to establish equiva- 
lence between corporate and self- 
employed plans are the subject of 
much of the current literature, and 
they will undoubtedly diminish the 
importance of retirement plan 
benefits as a factor in the decision 
whether to incorporate. This article 
examines the narrower issue of the 
significance of new §269A for 
personal service corporations operat- 
ing within a partnership. 

Section 269A is being touted as a 
new weapon in the Service's arsenal 
against PSCs and while it is clear that 
Congress intended some addition to 
the existing law, it is less evident what 
that addition is. An apparent hybrid 
of the Service’s assignment of income 
and corporate disregard theories and 
of §§482 and 269, the section autho- 
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rizes the Secretary to reallocate items 
between a personal service corpora- 
tion and its employee-owners where 
the corporation performs substan- 
tially all its services for another entity 
and the principal purpose is the 
evasion or avoidance of federal 
income tax. 

Unlike §269, new §269A is appli- 
cable only when a “personal service 
corporation’ is involved. A “personal 
service corporation” is “a corpora- 
tion the principal activity of which is 
the performance of personal services 
and such services are substantially 
performed by employee-owners.” 
An “employee-owner’ is a 10 percent 
shareholder in a personal service 
corporation, determining stock 
ownership under §318, but using a 
five percent rather than 50 percent 
threshold for entity out attributions 
under §318(a) (2) (c).® 

In addition, 269A is limited to those 
instances in which “substantially all” 
of the services of the personal service 
corporation are performed for one 
other entity. All “related persons,” as 
defined in §103(b)(6)(C), are treated 
as one entity. In turn, §103(b)(6)(C) 
imports the related party (and 
constructive stock-ownership) rules 
of §§269 and 707(b) and modified (50 
percent rather than 80 percent) con- 
trolled corporate group provisions of 
§$1563(a). But if, after running that 
labyrinth, the personal service corpo- 
ration does not perform substantially 
all its services for a single entity, 
§269A will be inapplicable. In the 
typical partnership of PSCs, in which 
there is a sole shareholder/employee 
for each professional corporation 
and the individual corporations 
render services on behalf of the 
partnership exclusively, neither the 
definitional nor the affiliation provi- 
sions mentioned above will yield any 
exemption from 269A’s coverage. 

Where the triggering event for 
§269 is the “acquisition” of corporate 
control with the requisite tax avoid- 
ance purpose, 269A is brought into 
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play by “forming or availing of” the 
corporation for the prohibited pur- 
poses. Thus, while §269 would have 
no applicability to the continuation 
of a corporation originally acquired 
for purely nontax reasons, even if tax 
benefits are currently the predomi- 
nant reason for maintaining it, 269A 
could apply under such circum- 
stances. 


Operative provisions 


The operative provisions of §269A 
are an amalgam of §269 and §482. 
Like §269, the new statute requires 
that the principal purpose be federal 
income tax avoidance or evasion. 
Like §482, it speaks of reallocations 
necessary to clearly reflect the 
income of the parties. It does add to 
the 269 enumeration of avoidance 
indicia “reducing the income of, or 
securing the benefit of any expense 
[or] . . . exclusion . . . for any 
employee- -owner which would not 
otherwise be available.” But those 
extra words add little since the extant 
269 Regulations define “allowance” 
as “anything in the internal revenue 
laws which has the effect of diminish- 
ing tax liability” and specifically 
mention adjustments and exclusions.’ 

Interestingly, while §269 deals with 
tax benefits which either the person 
or corporation would not otherwise 
enjoy, §269A focuses solely upon tax 
benefits for emloyee-owners. The 
Secretary's prerogative to reallocate 
“clearly to reflect the income of the 
personal service corporation or any 
of its employee-owners,” does not 


vary that limitation since any realloca- 
tion must first be predicated upon 
employee-owner tax benefits. To the 
extent that the purposes of incorpora- 
tion are directed to securing tax 
benefits for the corporation rather 
than the shareholders, §269A is techni- 
cally beyond the Service’s reach. In 
practice it will be difficult to make 
the distinction, particularly with the 
one-person corporation, but the 
contrast in this respect between 
§§269 and 269A bespeaks a congres- 
sional intent to do so. 

Section 482 refers expressly only to 
reallocations necessary to prevent 
evasion of taxes or clearly to reflect 
income, yet the Regulations describe 
its scope as extending to any “device 
designed to reduce or avoid tax” and 
to “arrangements which result in the 
avoidance of taxes.” The standard 
by which the invocation of §482 is 
measured is “that of an uncontrolled 
taxpayer dealing at arm’s length with 
another uncontrolled taxpayer.”!° 
With the array of judicial doctrines 
available to IRS for insuring against 
income distortion and the Regula- 
tions’ expansive interpretation of 
§§269 and 482, it is difficult to see 
either the need for or intended effect 
of new 269A. 

The conference committee report 
states only that “[t]he conferees 
intend that the provisions overturn 
the results reached in cases like Keller 
v. Commissioner,77 T.C. 1014 (1981), 
where the corporation served no 
meaningful business purpose other 
than to secure tax benefits which 
would not otherwise be available.”!! 

In that case a pathologist who 
practiced as a member of a medical 
partnership incorporated individ- 
ually, transferring his partnership 
interest to his one-man corporation. 


Dr. Keller’s objective in incorporat- 
ing was to take advantage of the 
Code provisions governing corpo- 
rate pension and medical reimburse- 
ment plans.!? As the majority put it 
. it appears that respondent views 
petitioner’s establishment of a 
pension plan as the primary evil 
inherent in the incorporation of 
Keller, Inc.”!3 The Commissioner 
sought to attribute all of the service 
corporation’s income to Keller indi- 
vidually, offering as justification 
therefore §482 and the doctrines of 
lack of business purposes, substance 
over form and assignment of income. 
With respect to the question of 
business purpose, the court said:'4 
We reject, however, any proposition that the 
claimed manifestations of this avoidance, i.e., 
the establishment of medical reimbursement 
and pension plans, demonstrate such a pejora- 
tive purpose. See, Achiro v. Commissioner, 77 
T.C. 881 (1981). The Code provisions relating 
to qualified retirement and medical plans area 
deliberate congressional bestowal of benefits 
upon employers and employees; efforts to 
obtain the advantages of these benefits, by 
way of conducting business in the corporate 
form, are not to be deemed to render the 


taxpayer culpable of illegal tax avoidance or 
evasion. 


As for §482 the Keller majority 
concluded that its arm’s length 
standard was satisfied because Dr. 
Keller’s compensation after incorpo- 
ration, counting salary, pension plan 
contributions and medical expense 
reimbursements, was more or less the 
same as that which he would have 
had without the corporate interme- 
diary. 

The Achiro opinion comprehen- 
sively and flatly rejected the Service’s 
“position under sections 482, 269 and 
61 . . . that incorporation for the 
principal purpose of taking advan- 
tage of corporate pension and profit- 
sharing plans amounts to an evasion 
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or avoidance of income taxes, an 
unclear reflection of income, and/or 
an assignment of income.”!® 

That view on the Tax Court’s part 
is particularly damaging to the Service 
because both the Second and the 
Seventh Circuits have instructed IRS 
to present its cases for reallocating 
PSC income under $482 rather than 
the common law doctrines which 
evolved under §61.!”. 

Thus, the backdrop for the enact- 
ment of §269A was as follows: 

1. The tax advantages inherent in 
a corporate retirement program area 
predominant motive in the incorpora- 
tion of highly compensated profes- 
sionals. 

2. The Service's view is that incorpo- 
rating for the purpose of securing 
those tax benefits effects a distortion 
_ of true income. 

3. The recent judicial trend has 
been to reject the Service’s attempts 
to reallocate income under broad- 
brush doctrines amounting to a dis- 
regard of the corporate entity and to 
relegate IRS to the statutory impera- 
tives, in particular §§269 and 482. 

4. But the Service has failed to 
persuade the Tax Court that incorpo- 
rating in order to have the benefit of 
qualified corporate plans is a trans- 
gression of either §269 or §482, 
because doing so does not, in the 
court’s view, amount to tax avoid- 
ance or necessarily distort income 
(the Keller result) .'® 

Ironically, §269A would not 

reverse the Keller result. Keller 
incorporated to get the higher contri- 
bution deduction limits and other 
plan advantages of corporate form, a 
thing he could not do after parity is 
achieved under TEFRA in 1984. 
Senator Robert Dole, explaining 
§269A on the floor of the Senate, 
stated:!9 
These rules (contained in new code §269A) 
will apply beginning in 1983—one year before 
the parity rules for retirement plans take 
effect. 
I want to make clear that under the conference 
agreement a personal service corporation will 
not be considered to be formed or availed of 
for the purpose of evading or avoiding Federal 
income tax solely because, for 1983, the quali- 
fied plan rules will permit higher contributions 
and other advantages for corporate 
employees. Thus, in applying §269A, the 
Secretary of the Treasury will not take a 
corporation’s retirement plan into account. 


Although this is an admittedly 
confused bit of legislative history, it 
seems relatively clear that the parity 
provisions of TEFRA, not 269A, 
undo the Keller case. If 269A will 
have no effect upon incorporations 


motivated by retirement plan consid- 
erations, it can hardly be a mandate 
to liquidate those PSCs which came 
into being for that very purpose. 


Tax avoidance scheme? 


Is it the intent then of 269A to 
define an incorporation which 
secures employee-owner tax bene- 
fits, other than retirement benefits, as 
a tax avoidance/evasion scheme? If 
so, Congress has chosen language 
which may fall short of the mark. For 
it does not explicitly equate measures 


which reduce income with tax avoid- 
ance. Rather, it requires a “principal 
purpose... [of] avoidance or evasion 
of federal income tax by reducing” 
income or securing benefits not other- 
wise available. Yet that very same 
language appears in § 269, a provision 
which the Tax Court has refused to 
apply to tax-motivated incorpora- 
tions, at least where a qualified corpo- 
rate plan was the objective. If it is in 
this respect that Keller is to be 
reversed by 269A, by treating 
incorporations formed or availed of 
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for tax purposes as tax avoidance 
schemes, why is language employed 
which is virtually identical to that at 
issue in Keller, requiring a principal 
purpose of tax avoidance? 

It would have been simple enough 
to authorize reallocations when the 
principal purpose which the corpora- 
tion serves is a tax purpose, without 
interjecting any requirement of a tax 
avoidance motive. Alternatively, 
Congress could easily and clearly 
have said that such a purpose is tax 
avoidance. But the express terms of 
269A do neither. Furthermore, if 
incorporating principally for tax 
purposes is the evil to be remedied, 
one must question why the legislation 
is limited to personal service corpora- 
tions and then only to those operating 
within the framework of another 
entity. 

Section 269A must find its place in 
the interstices of §§269 and 482 (and 
the myriad of doctrines and other 
code provisions which IRS has 
invoked against PSCs) and must do 
so in the context of PSC aggregates 
employed to gain nonretirement 
benefit tax advantages. Though no 
attempt is made to be exhaustive, the 
familiar few other such benefits avail- 
able to the employee-owner only by 
incorporating include: §79 group 
term life insurance, a self-insured 
medical reimbursement plan, after 
tax dollar accident, health and dis- 
ability insurance, some capital 
accumulation opportunities, and 
sundry measures by which the sole 
shareholder defers income recogni- 
tion (such as by borrowing from the 
PSC in one year and causing the debt 
to be forgiven in another).2° While 
such benefits are undeniably a func- 
tion of selecting the corporate mode, 
they are not peculiar to personal 
service corporations or combinations 
thereof. Nor are they of sufficient 
allure, given the offsetting increases 
in cost and other disadvantages of 
transacting business in corporate 
form, to be the underlying motive in 
but a few PSC incorporations. 

A fair reading of 269A suggests that 
Congress found something objection- 
able about partnerships (and other 
aggregates) of personal service 
corporations and that it intended to 
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discourage their use in the future.?! It 
singles out such combinations and 
gives the Secretary an opportunity to 
make a reallocation which the tax- 
payer will have the burden of 
proving is unwarranted. Obviously, a 
flaw was perceived in the fabric of 
the Code which nothing else could 
mend—not the traditional doctrines, 
the existing tax avoidance and 
evasion statutes, the affiliated service 
group rules (expanded by TEFRA to 
cover the separate incorporation of 
management functions? and leased 
employee arrangements*’), the new 
top-heavy plan rules of TEFRA,™ 
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nor the retirement plan parity with 
which the 1982 Act is chiefly con- 
cerned. 

The Service's view may be that this 
law defines reductions in income 
resulting from the use of PSCs in 
combination, ipso facto, as tax 
evasion. One real danger in such an 
interpretation is that if the proscribed 
“principal purpose” is found, the 
Secretary is then authorized to reallo- 
cate “all income, deductions, credits, 
exclusions, and other allowances,” 
presumably including retirement 
plan contributions, deemed neces- 
sary Clearly to reflect income. More- 
over, that view collides with the 
precept that one may arrange his 
affairs so as to minimize taxes, 
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provided one stays within the Code’s 
parameters in doing so. Nothing in 
269A articulates a repeal of what few 
tax advantages the post-TEFRA 
Code still accords personal service or 
other corporations. It would be sheer 
trickery to confer tax benefits in one 
section of the Code and to label 
making avail of those benefits tax 
evasion in another. Properly read, 
§269A is not guilty of any such contra- 
diction. Like $269 (and unlike $482), 
it demands that a tax avoidance 
motive exists. But even if 269A is 
construed, where 269 has not been, as 
inferring the improper motive auto- 
matically from the fact of Code- 
given tax benefits, it will still find 
itself limited to those rare instances 
where the impetus for using the 
personal service corporation in a 
partnership or other entity is the few 
nonretirement tax advantages which 
would otherwise be unavailable. If 
the thought behind it is darker, §269A 
is not on its face any terrible weapon 
but a tightly circumscribed provision 
whose reach is far less menacing than 
that of §482 or of the doctrines with 
which the Service has previously 
done battle. 

More than anything else, 269A is a 
reminder to PSC combinations that 
the confrontation over the taxation of 
personal service corporations and 
their shareholders is not yet over and 
that such combinations can expect a 
continuation of the close scrutiny 
policy—under 269A if all else fails. 
But when, as will generally be the 
case, retirement plan and other busi- 
ness considerations, such as the flexi- 
bility of individual service corpora- 
tions and limiting the professional's 
liability, underlie use of the partner- 
ship of PSCs, 269A is not cause for 
rushing to disengagement and 
liquidation. O 


'Kinter v. Comm’r, 216 F.2d 418 (9th Cir. 
1954). 

2See, e.g., Ach v. Comm’r, 42 T.C. 114 
(1964), aff'd 358 F.2d 234 (6th Cir. 1966), cert. 
denied 385 U.S. 899; Borge v. Comm’r, 405 
F.2d 673 (2d Cir. 1968), cert. denied 395 U.S. 
933; Roubik v. Comm’r, 53 T.C. 365 (1969); 
Rubin v. Comm’r, 56 T.C. 1155 (1971), affd 
p.c. 460 F.2d 1216 (2d Cir. 1972); the Keller 
and Foglesong cases discussed below, and 
Pacella v. Comm’r, 78 T.C. 604 (1982). A good 
account of the historical background is given 
in CCH Professional Corporations Handbook, 
vol. 1 at para. 101 et seq. 

3The aggregation rules defining 
employees of acommonly controlled group as 
employed by a single employer were then set 
forth in §§414(b) and (c) of the Code. 

4Thomas Kiddie, M.D., Inc., v. Comm’r, 69 


T.C. 1055 (1978) and Lloyd M. Garland, M.D.., 
F.A.C.S.P.A., v. Comm’r, 73 T.C. 5 (1979), 
permitting each partner to provide plan bene- 
fits for himself, as sole employee of his 
individual corporation, without covering the 
partnership's employees. 

5Added by §201 of the Miscellaneous 
Revenue Act of 1980, P.L. 96-605, Dec. 13, 
1980. 

‘The definitional requirement that the 
services be “substantially performed by 
employee-owners” clearly indicates some 
exemptions where nonowner employees also 
perform personal services; if the nonowner 
employees render more of the services than do 
the employee-owners, it would appear that the 
corporation is not a §$269A personal service 
corporation. Whether “substantially per- 
formed” will be given that more than 50 
percent meaning and the basis upon which the 
test is to be applied (for example, by 

| comparing the income of the corporation 

generated by the owner and nonowner 

employees, respectively) will presumably be 

addressed by implementing Regulations. 
7Reg. 1.269-1(a). 

5 Reg. 1.482-1(c). 

9 Reg. 1.482-1(d)(1). 

Reg. 1.482-1(b). 

''H.R. Rep. No. 760, 97th Cong., 2d Sess. 
reprinted in [1982] U.S. Cope Conc. & Ap. 
News 6168, 6335. 

!2Keller v. Comm’r, 77 T.C. 1014 (1981) at 
1021. 

'3Td., at 1029-30. 


'47d., at 1030. e Attractive, made of 
'SId., at 1028. imitation leather with 
16 Achiro v. Comm’r, 77 T.C. 881 (1981) at gold imprinting. 
895. 
17 Rubin v. Commissioner, 429 F.2d 650 (2d : 
Cir. 1970), reversing and remanding 51 T.C. ¢ Durable, will 
251 (1968); on remand, 56 T.C. 1155 (1971), keep the Journal 
affirmed 460 F.2d 1216 (2d Cir. 1972); accessible while 
Foglesong v. Commissioner, 621 F.2d 865 (7th storing one year's 
Cir. 1980), reversing and remanding 35 T.C.M. issues. 
1309 (1976); on remand 77 T.C. 1102 (1909), 
reversed and remanded 691 F.2d 848 (7th Cir. e Clear pocket for 
1982). 
18In addition, the Service had had to labeling year and 
contend under §482 with the argument that volume. 


there were not two “organizations, trades, or 
businesses” where the shareholder worked 
only for his PSC, a contention on which the ; : 
taxpayer prevailed before the Seventh Circuit Only $6.83 including 5% sales tax. 
in the second Foglesong appeal just days after 
TEFRA was enacted. 691 F.2d at 851. 

19115 Cong.Rec., $.10903 (Aug. 19, 1982). 

20 For a more complete statement of the tax 
advantages and disadvantages of such entities, 
see, King and Poulson, Is a Partnership of 
Professional Associations for You?, 4 F ia. B. 
J., April ’81, p. 280, Hardin and Miller, A 
Partnership of Professional Corporations, and 
the Report of Committee on Special Problems 
of Executives and Professionals, Probate and 
Trust Division, Current Problems for Incorpo- 
rated Professionals, vol. 17, no. 2, REAL 
PROPERTY, PROBATE AND TrRusT JOURNAL, 
summer ’82, p. 357. 

21The Conference Committee remarks 
regarding the disincorporation relief provi- 
sions which permit a §333 liquidation of PSCs 
during 1983 and 1984 without recognition of 
corporate gain on unrealized receivables, how- 
ever, refer only to the parity provisions and not 
to 269A. H.R. Rep. No. 760, 97th Cong., 2d 
Sess., reprinted in [1982] U.S. Cong Conc. & 
Ap News 6168, 6335. 

22§414(m)(5). 

23§414(n). 

24 Act §240(a), adding Code $416.3. 
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CRIMINAL LAW 


The last word in closing arguments 
By Marcelino J. Huerta III 


Parents want it with their children. 
Siblings want it with siblings. Politi- 
cians want it with opponents. Teach- 
ers want it with students. Baseball 
managers want it with umpires . . . 
and . . . attorneys want it with the 
jury. 

Having the last word, the final say, 
le touche, is desired by most in those 
situations of confrontation and per 
suasion. To leave the listener con- 
vinced, nodding “yes,” speechless or 
reeling is produced by the speaker 
who can effectively obtain and use 
rebuttal argument. 

For the attorney who wants the last 
word with the jury, Rule 3.250, 
Florida Rules of Criminal Procedure, 
and the attendant case law interpret- 
ing it will clearly dictate how to tailor 
the case in order to retain the right to 
rebut. 

The simple purpose of this article 
is to provide a reference tool for the 
criminal trial lawyers, defense and 
prosecution alike, who must know 
what circumstance or set of circum- 
stances entitle counsel to the last 
word in closing argument. 


History 


At common law, the prosecution 
had the right to open and close 
before the jury. This generally ac- 
cepted rule developed because it was 
believed the state should have this 
distinct advantage because of the 
heavy burden the state was 
shouldered with to prove guilt 
beyond a reasonable doubt. Faulk v. 
State, 104 So.2d 519, (Fla. 1958). 

Over 100 years ago, Florida 
jurisprudence broke from the com- 
mon law via Chapter 539, Laws of 
Florida 1853, which provided that 
when the defendant “introduces no 
testimony, he shall, by himself or 
counsel, be entitled to the conclud- 
ing argument before the jury.” This 
newly drafted statute was soon held 
to be mandatory and trial courts 
were afforded no discretion in its 
application. Quite simply, to deny 
the defendant, who had offered no 
testimony, of opening and closing 
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summation, was reversible error. 
Heffron v. State, 8 Fla. 73 (1858); 
Faulk, supra. 

The early lesson announced in 
Heffron did not fade over the years. 
In 1957, the Florida Supreme Court 
stated 
We have consistently held that the right guar- 
anteed to an accused by the cited statute, (then 
F.S. 918.09), is a vested procedural right, the 
denial of which constitutes reversible error. 
While a trial judge may exercise some discre- 
tion in arranging the order of addresses to the 
jury, he cannot deprive an accused of the right 
to the closing argument when he has offered 
no testimony except his own. 

In refusing to apply the harmless 
error rule, the court conceded, al- 
though somewhat grudgingly, that, 
“It is not our privilege to disregard it 
even though we as individuals might 
feel that this appellant is as guilty as 
sin itself.” Birge v. State, 92 So.2d 819 
(Fla. 1957). 

In January 1968, Rule 3.250, 
Florida Criminal Rules of Procedure, 
became effective and, by order of 
the Supreme Court, superseded the 
statute, (F.S. 918.09), previously 
dealing with the subject. Rule 3.250, 
termed a “substantial procedural 
right,” Birge, supra; Faulk, supra; 
Preston v. State, 260 So.2d 501 (Fla. 
1972), read then and reads today as 
follows: 

In all criminal prosecutions the accused may at 
his option be sworn as a witness in his own 
behalf, and shall in such case be subject to 
examination as other witnesses, but no accused 
person shall be compelled to give testimony 
against himself, nor shall any prosecuting 
attorney be permitted before the jury or court 
to comment on the failure of the accused to 
testify in his own behalf and a defendant 
offering no testimony in his own behalf, 
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except his own, shall be entitled to the 
concluding argument before the jury. 


Constitutionality of Rule 3.250 


The question of whether the legis- 
lature could constitutionally direct 
the order of closing argument in a 
criminal case was neatly answered 
by the Florida Supreme Court in 
Preston v. State. 

In Preston, Rule 3.250 withstood a 
three-sided attack and was held invi- 
olate of the sixth and fourteenth 
amendments to the United States 
Constitution and §§9 and 16 of Art. I 
of the Constitution of the State of 
Florida. 

The first attack alleged that Rule 
3.250 produced a “chilling effect” 
upon the defendant’s exercise of his 
constitutional right to call witnesses. 
In other words, if a defendant was 
desirous of presenting testimony, 
other than his own, he would neces- 
sarily lose the advantage of Rule 
3.250, but if he preferred to have 
opening and closing final argument, 
his right to call witnesses would be 
forfeited. 

The court decided that Rule 3.250 
did not operate to deter the exercise 
of a constitutional right and 
explained 
The basic choice confronting every defendant 
guided by counsel, is whether, on balance, it is 
strategically desirable to call defense witness- 
es. Evaluation of that option depends on many 
factors like the weight of the State’s case, the 
probable impact on the State’s case of the cross 
examination of State witnesses by the defense, 
the relative significance of the testimony of the 
defense witnesses to be called, possible 
avenues of rebuttal which the defense presen- 
tation may open up for the prosecution to ex- 
plore, and anticipation of the witnesses’ 
impression upon the jury. There is no basis for 
concluding that the one additional factor in the 
calculus on which appellant focuses—the en- 
titlement to the concluding argument before 
the jury—is so weighty that its presence over- 
whelms the ability of the defense to make a 
rational and intelligent choice. 

More often than not, the defense 
must rely only upon effective cross- 
examination of state witnesses to 
create a reasonable doubt with the 
jury. Occasionally, the facts lend 
themselves to the presentation of a 


case for the defense. In the former 
scenario, Rule 3.250 offsets the 
power of the state’s case by awarding 
opening and closing final argument 
to the defense. In the latter situation, 
the defense has affirmatively offset 
the state’s evidence by placing its 
own evidence before the jury and the 
need for the last word has been 
dissipated. 

The second argument alleging that 
Rule 3.250 constitutionally 
flawed claimed that it denied equal 
protection in that it arbitrarily 
allowed some defendants to avail 
themselves of a procedural advan- 
tage not made available to other de- 
fendants. In turning back this 
challenge, the court reasoned that all 
defendants are not similarly situated 
in the avenues of defense available. 
The court found that a rational basis 
existed for Rule 3.250 and that it “. . . 
is intended as an aid to those defend- 
ants entitled to avail themselves of it, 
rather than as a limitation upon those 
desiring to call defense witnesses. 
Preston, supra. 

Thirdly, Rule 3.250 was assailed as 
being violative of fundamental due 
process whenever the prosecution 
was allowed closing argument. It was 
argued that giving the prosecution 
the final say, under any circum- 
stances, upset the defendant's pre- 
sumption of innocence. The court 
answered, 

... that although the right to open and close the 
argument to the jury is recognized as a sub- 
stantial, procedural right, it has never been 
raised to constitutional status and if there is a 
tactical advantage to be gained from final 
rebuttal Rule 3.250 adequately balances this 
advantage by giving the defense the closing 
argument in those instances when the trial 
situation is weighted in favor of the prose- 
cution. 

Preston, supra; Birge, supra; Faulk, 
supra; Kunkel and Geis, Order of 
Final Argument in Minnesota 
Criminal Trials, 42 Minn. L. Rev. 549 
(1958). 


Are evidence and testimony 
synonymous? 


Do not prepare, plan, and proceed 
to trial with the belief that testimony 
and evidence are distinguishable 
under Rule 3.250. They are not. 
Although Black’s Law Dictionary 
describes a clear difference in its 
definition of testimony, (“Evidence 
given by a competent witness, under 
oath or affirmation; as distinguished 
from evidence derived from 
writings, and other sources.”), 
Florida courts refer to a 1925 case 


rather than Black’s when interpreting 
Rule 3.250. 

In Crosby v. State, 106 S.741 (Fla. 
1925), defendant offered in evidence 
a receipt and then maintained he was 
entitled to final summation since he 
had offered no testimony in his own 
behalf. While recognizing that evi- 
dence and testimony were by no 
means technical synonyms and, 
when employed in the technical 
sense, the plainly existing distinction 
should be observed, the court held 


We are of the opinion that the Legislature did 
not use the term “testimony” with the technical 
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distinction in view. Nor were the statutes in- 
tended to accord the defendant the oppor- 
tunity of introducing unlimited documentary 
or other “evidence,” entirely independent of 
his own personal testimony, and still permit 
him to claim the privilege of the closing 
argument. 


Effect of having evidence marked 
but not entered 


Having evidence marked for iden- 
tification without offering it and 
having it admitted will not serve to 
deny a defendant of closing argu- 
ment. Alexander v. State, 288 So.2d 
538 (Fla. 3rd DCA 1974). 

In Barkley v. State, 10 So.2d 922 
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(Fla. 1942), defense counsel asked a 
state witness, during cross examina- 
tion, to identify a sketch of the crime 
scene. When the prosecutor finished 
redirect examination, defense coun- 
sel requested the map be marked for 
identification. The defendant had 
offered no testimony save his own 
and was assured of closing remarks. 
The court held, “The court was 
correct in not allowing the detend- 
ant the benefit of the evidence and at 
the same time saving to him the 
advantage of final argument to the 
jury.” 

The case of Walters v. State, 288 
So.2d 298 (Fla. 3rd DCA 1974), 
followed the Barkley rationale. In 
Walters, the defense attorney cross- 
examined a state expert witness 
regarding tests run ona shirt and then 
had it marked for identification. 
Defendant was entitled to the final 
word as the record did not reflect 
that the shirt had actually been 
offered and admitted rather than 
simply marked for identification. 


Effect of entering evidence 
during state’s case 


Do not labor under the misconcep- 
tion that simply because evidence is 
offered and admitted by the defend- 
ant during the state’s case, Rule 3.250 
does not apply. It does. Two cases to 
illustrate. ... 

While cross examining a state 
witness, defense counsel asked the 
witness to draw a diagram of the 
crime scene so that the “jury would 
better understand the situation.” The 
diagram was offered and admitted 
out of order by the court as 
defendant’s exhibit number 1. Held: 
Defendant lost his right to make the 
opening and closing argument. 
Grinsley v. State, 304 So.2d 493 (Fla. 
lst DCA 1974); Barkley, supra. 

In Crosby, the questioned piece of 
evidence was a receipt which was ad- 
mitted by the defense in the course of 
cross-examining a state witness. 
Because the defendant desired to put the 
receipt itself in evidence and chose that 
particular time to do so does not constitute the 
receipt a part of the state’s evidence. To so 
regard it would utterly deprive the state of 
control of its own case and throw the entire 
trial into confusion. 

The state was awarded rebuttal 
remarks. 


Exceptions where evidence is 
entered and defendant can 
still close 


That’s right. The offer and admit- 
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tance of testimony, other than the de- 
fendant’s own, does not necessarily 
trigger a waiver of the last word. The 
following group of cases reveal that it 
is the nature and impact of the testi- 
mony at hand that is determinative of 
the order of argument. That is, Rule 
3.250 need not be strictly construed. 

In Haddock v. State, 163 So. 482 
(Fla. 1935), the defendant utilized a 
map, or plat, which he had drawn, to 
“elucidate and explain his oral testi- 
mony.” The document was admitted 
into evidence, and the court held that 
since it was “drawn by the defendant 
and used by him in explaining his 
testimony, it was as mucha part of his 
testimony as was his spoken word.” 

The case of Gari v. State, 364 So.2d 
766 (Fla. 2d DCA 1978), revolved 
around a statement written by the de- 
fendant in Spanish that was 
published to the jury in English and 
admitted into evidence by the state. 
After the state rested its case in chief, 
the defendant took the stand, testi- 
fied, and introduced as an exhibit the 
typed English translation of the 
aforementioned statement. The 
court ruled that 
. .. because the note had been identified and 
read to the jury in the State’s case, it was 
actually part of the State’s evidence even 
though the defendant himself later introduced 
the note into evidence and therefore, under 
these circumstances, appellant's introduction 
of this exhibit could not deprive him of his 
important right to make the concluding 
argument. 

The Gari reasoning can also be 
found in Lyttle v. State, 320 So.2d 424 
(Fla. 2d DCA 1975). In Lyttle, a note, 
written by the defendant’s mother, 
was first mentioned during direct 
examination of a state witness. It was 
identified and then read by this 
witness before the jury. Upon cross 
examination, the note was reread and 
then admitted into evidence as a 
defense exhibit. In distinguishing 
these facts from Crosby and 
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Grinsley, the court believed it 
relevant that the state had chosen to 
identify the note in its own case and 
have its own witness recite it 
verbatim to the jury. The note should 
have been characterized as part of 
the state’s evidence, even though 
introduced by the defense, and the 
defendant, therefore, designated to 
close the arguments. 

While acknowledging the Lyttle 
decision, the court in Paulk v. State, 
405 So.2d 785 (Fla. 4th DCA 1981), 
refused to apply its rationale and in- 
stead drew a fine line between closely 
related factual settings. In Paulk, 
although the document in question 
was mentioned in the state’s case, its 
contents had not been disclosed in 
any way. So, when it was introduced 
by the defendant “. . . it constituted 
independent evidence on defend- 
ant’s behalf” and the defendant was 
rightly denied the final word. 

Talley v. State, 36 So.2d 201 (Fla. 
1948), provides yet another view of 
why the way in which testimony is 
characterized by the court is critical 
in addressing our issue. The 
defendant in Talley 


. . adduced no witnesses other than himself, 
but did offer and there was received in his 
behalf a photograph which tended to prove a 
fact in issue, i.e., whether or not the defendant 
possessed a mustache on the date of arrest as 
bearing on the question of his identity. It is our 
conclusion that the photograph was testimony. 


Multiple defendants 


When faced with the ominous task 
of representing more than one 
defendant in a criminal trial, it should 
be remembered that each retains the 
substantial, procedural right to the 
last word in closing argument. Hall v. 
State, 160 So. 511 (Fla. 1935). 
However, a caveat . . . whether this 
right remains intact depends upon 
what, if any, testimony is presented 
and to whom it is attributed. Gordon 
v. State, 104 So.2d 524 (Fla. 1958). 

For example, in Fuller v. State, 31 
So.2d 259 (Fla. 1947), co-defendants 
were represented by a single attor- 
ney. A witness was called and sworn 
specifically as a witness “for the 
defense” and then questioned in 
behalf of both defendants. 
Following the testimony, the 
attorney announced that the witness 
had been called for only one defend- 
ant. The court disagreed and said 
that the co-defendants “had been 
bound by the testimony of the 
witness called in their behalf and had 
thereby waived their right to open 
and close.” 


In the Paulk case, similar facts 
existed. However, when the witness 
was called, it was specifically stated 
for whom. This safeguard preserved 
the closing argument for the co- 
defendant. 


Additionally, a defendant’s right to 
the final argument is protected even 
though a co-defendant has called a 
witness in his own defense whose 
testimony is clearly beneficial to 
both. Lopez v. State, 66 So.2d 807 
(Fla. 1953). 

Where faced with a close question 
in this area, it should be noted that 
the fact that the State chooses to place multiple 
defendants on trial collectively cannot serve as 
a diminution on abolishment of Rule 3.250 be- 
cause of any awkwardness in arranging the 
order of closing argument. 

Raysor v. State, 272 So.2d 867 (Fla. 
4th DCA 1973). 

Furthermore, where Rule 3.250 is 
anticipated to play a key role in a 
multi-defendant or multi-count trial, 
a motion for severance may be well 
taken and the problem avoided. 
Meade v. State, 85 So.2d 613 (Fla. 
1956); Paulk, supra. 


Additional treatments 


The remaining three cases deal 
with matters that, although unique, 
deserve mention. 

In Dawson v. State, 401 So.2d 819 
(Fla. 4th DCA 1981), it was decided 
that testimony offered by the 
defense solely to impeach a state 
witness qualifies as testimony under 
Rule 3.250 and serves to strip a de- 
fendant of his right to close. 

The introduction of evidence in 
the form of transcribed testimony 
given at a prior trial will furnish the 
same result. Martin v. State, 218 
So.2d 195 (Fla. 3rd DCA 1969). 

And, finally, 
whether or not a witness is a court witness, a 
criminal defendant must offer no testimony 
other than his own to retain last argument. 
That the court might call the witness does not 
negate the fact that the testimony is offered on 
behalf of defendant. 

Bentley v. State, 422 So.2d 68 (Fla. 
2nd DCA 1982). Case number 81- 


Conclusion 

The foregoing has, hopefully, 
illustrated that in a criminal trial the 
way in which closing arguments will 
be marshaled can be effectively con- 
trolled by counsel. Such an 
awareness and ability can assure you 
of receiving that all important last 
word. 


This article is being written in re- 
sponse to the article by Raymond A. 
Rea entitled “Drought in Florida: 
Nature’s Response to ‘Comprehen- 
sive’ Planning,” which appeared in 
the Environmental and Land Use 
Law column, April 1983 issue of The 
Florida Bar Journal.! That article 
contained numerous unsubstantiated, 
sweeping statements, which project 
a negative image of the operations of 
the South Florida Water Manage- 
ment District (SFWMD/District), 
and are contrary to the actual state of 
affairs. The article only exposes the 
author's apparent lack of knowledge, 
after several years of employment 
with SFWMD, of the purpose and 
scope of the District’s overall opera- 
tions.” 

The purpose of this article is to set 
the record straight and provide con- 
structive comment regarding pos- 
sible steps to accomplish better 
coordination of land and water 
management in Florida, which, after 
all, is the real issue. No one at 
SFWMD disputes the need for a co- 
ordinated approach to land and 
water management. Land use deci- 
sions must be made after due con- 
sideration of short and long term 
water availability and the impact of a 
proposed land use on the water re- 
source.2 SFWMD has worked hard at 
achieving this type of coordination 
since it first became involved in the 
water use permitting process. 


Land use coordination at SFWMD 


SFWMD has been involved in 
coordinating its activities with local 
government since prior to the enact- 
ment of the Local Government Com- 
prehensive Planning Act of 1975 
(LGCPA).4 The LGCPA_ requires 
local governments to include in their 
comprehensive plan separate 
elements for “future land use” and 
“general sanitary sewer, solid waste, 
drainage and potable water, cor- 
related to principles and guidelines 


Water management in South Florida: 
Setting the record straight 
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for future land use.”> The Act also re- 
quires the Division of State Planning 
to circulate the intended plan to 
“appropriate state agencies for 
comment and advice,” and for “re- 
gional agencies” to assist local 
government and technical advisory 
committees in the preparation of the 
comprehensive plan.7 

Since the inception of this man- 
date, SFWMD has been heavily 
involved with the various counties 
and municipalities in its 16 county 
jurisdiction in the comprehensive 
planning process. The District 
decided back in 1975 that it was not 
enough simply to respond to plans 
forwarded to SFWMD for comment 
by the Division of State Planning. At 
a time when there was only one 
planner assigned at the state level for 
the purpose of reviewing compre- 
hensive plans, SFWMD had two full- 
time professional planners assigned 
to coordinating with county and 
municipal governments in the prep- 
aration of the plans. Water resource 
data and land use maps prepared by 
SFWMD for the “Water Use and 
Supply Development Plan” were 
provided to local government. Over 
the years the District's planning and 
technical staff have reviewed over 
135 comprehensive plans. 

Now that all local governments 
have prepared and adopted compre- 
hensive plans, SFWMD is closely 
involved in the process of revising 
and updating these plans. Water re- 
source data, which were initially 
developed by SFWMD for large 
areas such as the “Upper East Coast 
Planning Area,”® are now being 
refined to provide information of im- 
mediate value at the local level. The 
District is currently involved in a 
“model program” with the City of 
West Palm Beach to provide detailed 
input and review of its latest compre- 
hensive plan update, considering 
such factors as water resource avail- 
ability and location, protection of 
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environmentally sensitive land, 
potable water supply alternatives, 
impacts of solid waste disposal and 
wastewater discharge, and water 
conservation and reuse.!® 

SFWMD has also been closely 
involved with the five Regional 
Planning Councils (RCPs) within its 
jurisdiction since the passage of the 
Florida Environmental Land and 
Water Management Act of 1972, 
Chapter 380, Florida Statutes." 
SFWMD currently has interagency 
agreements with four RPCs, 
requiring thd District to prepare 
detailed technical reports on all 
Developments of Regional Impact 
(DRI) within its jurisdiction.'? The 
report must consider “the demon- 
strated ability of the project area and 
Region to absorb the increased 
demand for water supply. . . .” and 
such other factors as the drainage 
impact of a DRI, impact on the qual- 
ity and quantity of the water 
resource, and environmental impact, 
such as wetland drainage. The DRI 
application is circulated to the water 
use, surface water management and 
environmental staff for technical 
review and _ preparation of the 
SFWMD report, which is then 
forwarded to the RPC for inclusion 
in its final report. All reports are 
approved by the District’s govern- 
ing board. Since 1973, SFWMD has 
offered timely comment on 139 DRI 
applications. 

Since 1975, SFWMD has made its 
technical expertise regarding surface 
water management and water use 
available to counties and municipali- 
ties considering rezonings, special 
exceptions, PUDs, etc., for projects 
falling below the DRI threshold." 
SFWMD recently introduced a new 
program to conduct a consistency 
analysis between the water-related 
elements of a local government's 
comprehensive plan, local codes and 
SFWMD rules. SFWMD also reviews 
environmental impact statements, 
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and has a “special projects” staff, 
which performs water resource 
studies in areas of District and local 
concern.!5 

A prime example of SFWMD’s 
efforts to coordinate water manage- 
ment considerations with land use 
planning is the work that was done 
by the District for Dade County in 
developing the “Proposed Manage- 
ment Plan for the East Everglades.”!® 
SFWMD provided Dade with the 
“water resource underpinning” for 
the plan, which included a water 
budget and an evaluation of the 
water resource effects of various 
types of development on the area.!” 
As a result, in 1981 the county 
adopted a series of special “zoning 
overlay” ordinances, which limited 
housing density over most of the area 
to one unit per 40 acres.'§ 

Thus, the premise of “Drought in 
Florida: Nature’s Response to ‘Com- 
prehensive’ Planning,” [hereinafter 


“the article”] a lack of coordination 
between land and water managers in 
South Florida, seems fundamentally 
unsound, based upon SFWMD’s 
actual operations. 


The “management drought” theory 


The article asserts, without any 
references whatsoever, that the 
severe drought experienced by the 
entire State of Florida in 1981 was a 
“management drought.”!® To the 
contrary, University of Florida 
research commissioned by SFWMD 
indicates that the lack of rainfall that 
precipitated the water shortage 
condition during 1981-82 was of a 
frequency that is likely to occur 
between once every 50 and once 
every 320 years." The article cites as 
an example of “management 
drought” “the fact that discharges of 
fresh water in 1970 to the ocean from 
four canals in South Florida averaged 
1786 million gallons per day 
(MGD).”2! Assuming this was in fact 
the case, it simply demonstrates the 
author’s apparent lack of knowledge 
of the total water management 
system. Water releases are made by 
SFWMD from the “water conserva- 


PROFESSIONAL ) 
EXPERT TESTIMONY 


SPECIALIZING IN 


Roofing/Waterproofing 
& Construction Deficiencies 


SERVICES INCLUDE 

Court Appearances 

Research & Documentation 

Building Inspections/Reports 
Construction Document Evaluation 
Construction 


CLIENTELE INCLUDES - State of Florida Agencies 
Metro-Dade County/Attorneys/Lending Institutions 
Real Estate Management Companies 


(BUILDING 


EVALUATIONS 


SERVICES INCLUDE 
Pre-Closing Inspections 
Third Party Evaluations 
Testing & Reports 
Roofing Investigations 
Maintenance Programs 

Product Evaluations 


IECON. 


Zi CERTIFIED CONSTRUCTION SPECIFIERS 
CONSTRUCTION TECHNOLOGY CONSULTANTS 


QUALIFIED EXPERT WITNESSES 
(Extensive references available upon request} 


Fort Lauderdale Commerce Center 


5249 N.W. 33rd Avenue 
Fort Lauderdale, Florida 33309 
(305) 484-5130 


Sarasota/Bradenton @ Detroit 


338 


THE FLORIDA BAR JOURNAL/MAY 1983 


tion area” system pursuant to a “regu- 
lation schedule” established by the 
U.S. Army Corps of Engineers.?2 
This schedule mandates water re- 
leases when water levels exceed what 
the Corps establishes as safe from a 
flood control and environmental 
standpoint. It would certainly be 
great if one could know in advance 
that a wet period is to be followed by 
extended drought, but unfortunate- 
ly, that is not the case. 

It would indeed be possible for 
SFWMD to store greater quantities 
of water in the “water conservation 
area” system, were it to abandon 
totally its commitment toward 
environmental management in con- 
junction with the Florida Game and 
Fresh Water Fish Commission and 
other state and federal agencies.”? As 
recent experiences have demon- 
strated, raising water levels above 
regulation schedule has a negative 
impact on terrestrial wildlife, and 
would in the long run cause a shift in 
the ecosystem from sawgrass marsh 
to an aquatic environment.*4 

Because of the close interconnec- 
tion between surface and ground- 
waters in South Florida, it is unavoid- 
able that a prolonged rainfall defi- 
ciency will eventually cause a deple- 
tion of groundwater resources and 
necessitate the implementation of 
water use restrictions. The article 
asserts that “SFWMD delayed the 
implementation of a Districtwide 
water shortage plan until May 
1982.25 What it doesn’t state, how- 
ever, is that the District’s water short- 
age plan was the first developed in 
Florida and has been used as a model 
by other water management districts 
in this state and throughout the 
nation.”® 


Water use permitting at SFWMD 


The article also contains the bald 
assertion that “consumptive use 
permits are generally available from 
SFWMD with little regard to the long 
term availability of the resource 
within the area.”2? As authority for 
this proposition, the author cites a 
1979 annual report, which indicated 
the quantity of water that had been 
allocated for public and industrial 
Absolutely no data were 
presented, however, as to the total 
available water supply, which would 
be necessary to prove an assertion 
that water had been overallocated.?9 

In attempting to avoid long term 
overallocation of the water supply, 
SFWMD has engaged in an extensive 
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research program to survey the 
groundwater resource, and through 
sophisticated computer modeling, 
determine the safe sustainable yields 
from the various aquifer systems 
where water availability is a poten- 
tial problem due to expanding popu- 
lation.*° 

Computer modeling is also utilized 
by SFWMD in the review of indi- 
vidual water use applications to 
ensure that District criteria regarding 
prevention of saltwater intrusion, 
avoiding adverse impact to off-site 
land uses and_ environmentally 
sensitive areas, and preventing inter- 
ference with existing legal uses of 
water have been met.*! Applicants 
are required to provide the neces- 
sary hydrologic information for 
input to the District's various 
computer models. Detailed hydro- 
logical surveys are required of public 
water supply systems and large agri- 
cultural water users. For golf courses 
in water limited areas, the primary 
model assumes that the “dry season,” 
when water use is at its peak, extends 
for 120 days without any rainfall 
input. For citrus irrigation in water 
limited areas, this same model 
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assumes that pumping occurs at a 
maximum rate for 90 days without 
any rainfall input. Based upon this 
and other assumptions, the computer 
maps the “cone of depression” of the 
proposed well, which indicates the 
degree to which the water table is 
drawn down in the vicinity of the 
well. If the “cone of depression” 
overlaps with that of another well, or 
if the withdrawal presents a danger 
of saltwater intrusion or other form 
of groundwater contamination, the 
allocation is modified or denied.*2 
Water use allocations are also 
modified or denied by SFWMD ig it 
determines that the water use is not a 
“reasonable-beneficial” use. This is 
handled by staff on a case-by-case 
basis, in accordance with the criteria 
set forth in the District’s rules and the 
State Water Policy.*3 In appropriate 
cases, water allocations are based 
upon the most efficient method of 
utilizing the resource. For example, 
in areas where water availability is 
limited, quantities allocated for 
citrus and other agricultural uses 
susceptible to “drip irrigation” or 
other low volume techniques are 
based upon the utilization of those 


techniques. Golf courses within the 
SFWMD’s jurisdiction have been put 
on notice to give strong considera- 
tion to the feasibility of using 
properly treated wastewater, with 
water use permits now issued for a 
maximum three-year period. 


SFWMD's “modeling” approach is 
much more site specific than the 
“water crop theory,” which the article 
indicated was found by the hearing 
officer to be “hydrologically un- 
sound, arbitrary and capricious.”34 
However, SFWMD does apply the 
“water crop” analysis on a regional 
level in determining “basin yields.”35 


The District does not believe that it 
has overallocated the water resource 
in any area of its jurisdiction. It is im- 
portant to note, however, that water 
allocations are not given in per- 
petuity, and may not be reissued in 
appropriate cases. The standard of 
“reasonable-beneficial use” is not a 
static concept. It is subject to modifi- 
cation over time based upon 
changing technology and shifting 
societal priorities.26 What was 
considered a “reasonable-beneficial 
use” at the time of permit issuance 
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may not be so considered at the time 
of permit renewal. 


The need for legislative change 


More disturbing that the various 
unsupported propositions in the 
article regarding SFWMD are the 
vague proposals for solving the 
alleged management deficiency. 
These proposals amount to a parcel- 
ing out of the water management 
districts’ regulatory authority to con- 
trol water use to the regional 
planning councils and local govern- 
ments. There are, no doubt, possible 
ways to improve water use 
regulation and provide for greater 
consideration of water availability 
and water resource impact in the 
land use decision-making process. 
One thing is certain, however, and 
that is that decimating the authority 
of the state’s water management 
districts will not lead to better water 
management or to greater considera- 


THE PLEADING ORGANIZER THAT MAKES YOU LOOK GOOD! 


tion of water resource impact in that 
process. 

Mr. Rea _ proposes that local 
governments be given the power of 
“zoning water . . . at the local level” 
and_ suggests that “Preemption 
should not be a factor due to pro- 
visions of the WRA which specifical- 
ly permit local governments to exer- 
cise such control contingent upon 
notification to the Department of En- 
vironmental Regulation.”7 This 
statement disregards the effect of 
F.S. §373.217(2), which states that 
Part II of the Water Resources Act 
“provides the exclusive authority for 
requiring permits for the consump- 
tive use of water and for authorizing 
transportation thereof. . . F.S. 
§373.217(2) is wisely included in the 
Water Resources Act, as it would be 
difficult to imagine a limit to the 
difficulties that would ensue if, for 
instance, the many municipalities 
which presently compete for with- 
drawals from the Biscayne Aquifer 
were allowed to determine the extent 
of those withdrawals. For some, this 
would definitely be like “getting the 
fox to guard the chicken coop.” 

Mr. Rea also proposes that county 
governments be given the power “to 
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limit or prohibit the use of water 
within its boundaries to outside muni- 
cipalities. . . .“3° Does this mean 
that the waters of Lake Okeechobee 
would only be available to the coun- 
ties surrounding the lake, thereby 
excluding Dade, Broward, Monroe, 
Lee, and other counties? 

The water management districts 
are a vast repository of technical in- 
formation and experience in the area 
of water resource management. It is 
extremely doubtful that even the 
largest of localities within the juris- 
diction of any water management 
district in this state would be inter- 
ested in developing the highly 
specialized, technical expertise 
necessary to engage in water use per- 
mitting and water resource planning. 
Assessing the location, extent and 
yield of the groundwater resource is 
an expensive and arduous. task, 
which must be performed on both a 
regional and site specific basis in 
order to regulate groundwater with- 
drawals properly. The water manage- 
ment districts, which have been estab- 
lished along hydrological boundaries, 
are ideally suited for this task. 

This is not to say that more cannot 
be done to improve coordination be- 
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tween the water management 
districts and land use managers at all 
governmental levels. As recently 
mandated by the legislature, the 
water management districts must 
continue in the process of developing 
useful information regarding the 
location and extent of the ground- 
water resource and the location of 
prime aquifer recharge areas.*° Due 
regard must be given to this informa- 
tion by the officials who make zoning 
and other land use decisions. Pro- 
grams similar to those of SFWMD 
should be established throughout the 
state to ensure that local officials re- 
ceive adequate advice regarding 
water resource questions prior to 
making land use decisions.*! Local 
officials need to avail themselves of 
these programs, when established. In 
the event a locality chooses to disre- 
gard the recommendations of a 
water management district, the regu- 
latory authority contained in F.S. 
Chapter 373 must be exercised to 
prevent overallocation of the water 
resource.” 


It has recently become fashionable 
in Florida to view water availability 
as a limiting factor on growth, 
thereby placing the onus for control- 
ling growth on the water manage- 
ment districts. This might not be 
objectionable, if indeed it was the 
case. Unfortunately, however, the 
advent of “reverse osmosis” tech- 
nology, which enables a munici- 
pality to produce water in virtually 
unlimited quantities from a brackish 
or saline source, conceivably allows 
unlimited growth if a municipality is 
willing to pay the price.* All the 
water management districts can do is 
advise local governments as to the lo- 
cation and extent of their “potable” 
water supplies, and use their regula- 
tory authority to prevent overalloca- 
tion of that supply. The water 
management districts can also use 
their surface water management per- 
mitting authority! to prevent over- 
drainage of surface waters, which 
depletes the surface and ground- 
water resource. 


The legislature and the people of 
the State of Florida wisely 
established the water management 
districts as securely funded, regional 
agencies, with the single important 
task of managing the state’s water 
resource. The statutory scheme is 
sound and is working for Florida in 
the public interest. It would be ex- 
tremely unwise to alter that scheme 


at a time when the only certainty is 
that greater technical expertise and 
tighter management, free of compet- 
ing political constraints, will be 
needed to properly protect and 
manage Florida’s water supply. O 


Stanley J. Niego is an attorney 
with the South Florida Water 
Management District. He received 
his B.A. from the University of 
Michigan in 1968, J.D. from the 
University of Florida in 1974 and 
M.S. in environmental science 
from the University of Florida in 
1979. Niego has been an assistant 
general counsel with the State of 
Florida Department of Environ- 
mental Regulation and a research 
assistant under the late Dean 
Frank E. Maloney at the University 
of Florida Water Law Center. 


'Rea, Drought in Florida: Nature's 
Response to “Comprehensive” Planning, 57 
Fia. B.J. 266-269 (April 1983). [hereinafter 
cited as Rea). 

*Raymond A. Rea was employed, with 
some interruption, by the SFWMD 
Groundwater Research Division during the 
period trom Sept. 1978 to Oct. 1982. This in- 
cluded a total of 13 months full-time and 9 
months part-time employment. At no time was 
Rea involved with the District's Water Use 
Permitting Division or the various 
coordination functions with local and regional 
governments. 

3See generally, Rhoads, Peter B., 
Developing a Water Resource Plan for South 
Florida, FLa. Env. & Issues, vol. V, No. 
4 (April 1978); Hole, Stanley W. & Rhoads, 
Peter B., Water Resources and Growth 
Management in South Florida, FLA. J. WATER 
Res. PLANNING AND Mor., vol. 108, no. WR3 
(Oct. 1980). 

‘Fea. Stat. §163.3161 et seg. (1975). 
SFWMD was involved in land use planning 
with Dade County prior to passage of the 
LGCPA. 

Stat. §163.3177(6)(a), (c) (1975). 

®Id., §163.3184(1) (a). 

“Id., §163.3204. 

SSFWMD Water Use & Supply Develop- 
ment Plan, Executive Summary, Lower East 


Coast & Lake Okeechobee (June 1978). The 


actual plan now consists of nine volumes and is 
subject to constant update and revision. 

°See, Brown, Michael P. Aquifer Recovery 
Test Data and Analyses for the Floridan 
Aquifer System in the Upper East Coast 
Planning Area, SFWMD Tech. Pub. 80-1 (Jan. 
1980); Reece, Hynes & Brown, Hydrogeologic 
Data Collected from the Upper East Coast 
Planning Area, South Florida Water 
Management District, SFWMD Tech. Pub. 80- 
5 (May. 1980); Kianal, Advanced Water 
Supply Alternatives for the Upper East Coast 
Planning Area, Parts | and Il, SFWMD Tech. 
Pub. 80-6 (Aug. 1980). For a listing of 
SFWMD technical publications, write the 
Office of Public Information, P.O. Box V, 
West Palm Beach, Florida 33402-4238. 

Text accompanying notes 4 through 10 
based upon a March 15, 1983, interview with P. 
K. Sharma, certified A.I-C.P. planner. Sharma 
has coordinated review of comprehensive 
plans for SFWMD since 1973. 

"Fla. Laws Ch. 317 (1972). 

“Development of Regional Impact” is 
defined in Fra. Stat. §380.06(1) as “any 
development, which, because of its character, 
magnitude or location, would have a 
substantial effect upon the health, safety, or 
welfare of citizens of more than one county.” 

'3Text accompanying notes 11 through 13 
based upon a March 16, 1983, interview with 
Susan Coughanour, SFWMD DRI coordinator. 
coordinator. 

The District now formally participates on 
development review committees in Dade, 
Broward, Palm Beach, Orange, Martin and 
Lee Counties, as well as some major 
municipalities. This service has been offered 
to all of the counties and municipalities within 
SFWMD’s jurisdiction. Interview with Sally 
Lockhart, SFWMD Planner, March 21, 1983. 

Interview with J. Steve Reel, director, 
SFWMD Special Projects Division, March 21, 
1983. See, e.g., PRELIMINARY EVALUATION 
Report ON LaNp & WaTER MANAGEMENT 
PLANNING IN THE WESTERN C-5] WATERSHED 
SFWMD, Resource Planning Dept. (Oct., 
1973); Southwest Broward County Study 
SFWMD (Oct. 1982). 

'6Dade County Planning Dept., Dept. of 
Env. Res. Mgt., SFWMD, Fla. Dept. of Env. 
Reg., Everglades National Park (Oct. 1980). 

“Interview with Peter B. Rhoads, director, 
SFWMD Resource Planning Dept., March 17, 
1983. 

See, Dade County Ordinances $1-1, $1-121 
& 81-122, codified as divisions 1, 2 & 3, Art. II, 
Ch. 33B, Dade County Code. 

Rea, supra note 1, at 266. 

"See, Huber, Mococlel, Foufoula & 
Heaney, LONG TERM RAINFALL/RuNOFF RELA- 
TIONSHIPS IN THE KissiMMEE River Basin, Final 
Report to SFWMD, p. 25 (Nov. 1982). “The 
1981 drought is the worst recorded in terms of 
rainfall and runoff for the last 48 years.” Id. at 
50. (Since beginning of keeping systematic 
records in 1932). Table 1 of that report, Id. at 4, 
indicates that runoff from the Kissimmee 
Basin to Lake Okeechobee was less than 20 
percent of the previously recorded record low 
runoff. The lack of water input to Lake 
Okeechobee was the primary cause of the 
water shortage condition that occurred in 
South Florida during 1981-82. Rhoads inter- 
view, supra, note 17. 

2'Rea, supra note 1, at 266, n.3. Rea’s 
reliance on 1970 data to support his “manage- 
ment drought” thesis is curious, in that he 
specifically refers to the 1971 drought as a 
“climactic drought.” Id., at 266. Moreover, the 
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graph from which the U.S.G.S. data is derived 
contains the following caption: “Total flow to 
ocean from West Palm Beach, Hillsborough, 
North New River & Miami Canals has been 
decreased by construction & operation of 
water management facilities.” (emphasis 
added). That same graph shows that in 1948, 
prior to construction of the project, see, note 
22, infra, discharges from those same canals 
averaged approximately 3,200 million gallons 
per day (MGD), or 79 percent more than in 
1970 (1,786 MGD). Klein, Armbruster, 
McPhearson & Freiberger, Water & the South 
Florida Environment, U.S. Geological Survey 
Water Resources Investigation No. 24-75, p. 76 
(1975). 

For a detailed description of the relation- 
ship between SFWMD & the Corps, see 
COMPREHENSIVE REPORT ON CENTRAL AND 
SOUTHERN FLORIDA FOR FLOoD CONTROL AND 
OvuHER Purposes, H.D. 643, 80th Cong. 2d Sess. 
(1948), which authorized the “Central and 
Southern Florida Flood Control Project.” 

For example, SFWMD and the Florida 
Game & Fresh Water Fish Commission have 
had an interagency agreement regarding 
management of the Water Conservation Areas 
(WCA’s) since Jan. 18, 1952. SFWMD also 
serves on the recently appointed “Governor's 
Everglades Wildlife Management 
Committee,” which is addressing the 
problems associated with wildlife manage- 
ment in the WCA system. 

*!The shift from sawgrass marsh to a more 
aquatic environment is demonstrated by 
SFWMD's experience with WCA-2A, an area 
which has been heavily utilized for water 
storage and has endured excessive inundation. 
The District is currently engaged in a three- 
year program to re-establish the “everglades” 
habitat by maintaining seasonal fluctuations in 
water levels, with an extended dry period 
during each season. This has been difficult to 
accomplish in 1983, due to the large quantities 
of water that have inundated South Florida. 
Rhoads interview, supra note 17. 

> Rea, supra note 1, at 267. 
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26 Although SFWMD’s “Water Shortage 
Plan,” Chapter 40E-21, FLa. ADMIN. CobE, was 
not formally promulgated as a rule until May 
1982, it was developed and utilized during the 
1981-82 drought to restrict water usage. 
Emergency Governing Board orders were 
issued pursuant to authority contained in Fa. 
Stat. §§373.175, .246 (1981). See, SFWMD 
Orders 81-14, 81-21 and 81-29 (1981). 

* Rea, supra note 1, at 266. See also, note 2, 
supra. 

>Td., at 269, n.9. 

29Rea cites “unpublished data” to conclude 
that SFWMD has allocated “41 percent more 
water than is actually required for agriculture” 
in St. Lucie County, and that as a result, 
“SFWMD has been forced to develop a water 
shortage plan for this area.” Id. In point of fact, 
however, the water shortage plan for St. Lucie 
County pertains only to surface waters from 
the District’s canal system, and was adopted 
before SFWMD had issued any significant 
number of water use permits in the county. 
See, 40E-21.212, FLa. Apmin. Cope (1982), 
formerly 16K-31.01, adopted on Dec. 13, 1974. 
SFWMD first adopted water use rules as 
Chapter 16CA-2 on Dec. 14, 1973. Virtually no 
water use permits were issued in the county, 
however, until the two-year grace period for 
existing users had nearly expired. See, Fia. 
Stat. §373.226(3) (1981). Based upon the 
standard for existing users contained in FLA. 
Stat. §373.226(2) (reasonable-beneficial use 
and allowable under the common law), 
permits were issued to existing users based 
upon the “Blaney-Criddle” formula 
developed by the University of Florida 
Institute of Food & Agricultural Sciences or 
their proportionate share of the annual 
average basin yield, whichever was _ less. 
However, all users were subject to the water 
shortage plan, which SFWMD regulates by 
controlling the elevation of irrigation pump 
intakes from the canal system. New users in 
this area are subject to the more stringent 
criteria of FLA. Stat. §373.223(1) (1981), and 
are allocated water from the Floridan and 
shallow aquifer, which are not presently 
subject to water shortage conditions. Water 
from the canal system is allocated to new users 
only in times of abundance. Interview with Dr. 
Pat Gleason, director, SFWMD Water Use 
Division, March 18, 1983. 

Kreitman, director, SFWMD 
Groundwater Research Division, believes that 

basic hydrological data has been developed 
by SFWMD for “most major sources of 
withdrawal” within SFWMD. Studies are 
commencing on the remaining area of interest, 
the shallow aquifer in Martin and St. Lucie 
counties. Interview, March 17, 1983. See e.g., 
Rodney T. & Mooney, II The Stratigraphy of 
the Floridan Aquifer System East and 
Northeast of Lake Okeechobee, SFWMD 
Tech. Pub. 80-9 (1980); Wedderburn, Knapp, 
Waltz and Burns, Hydrogeologic 
Reconaissance of Lee County, Florida, 
SFWMD Tech. Pub. 82-1 (1982). SFWMD has 
also been engaged in an extensive program to 
survey and develop a computer simulation 
model for the Biscayne Aquifer system since 
1973. Initially, an “analog” model was 
developed, which was used in preparation of 
the “Water Use and Supply Development 
Plan,” supra, note 8. In 1980 SFWMD started 
work on the “South Florida Water Supply 
Model” (SFWSS), which uses newly 
developed “digital” computer simulation tech- 
niques. SFWSS will enable the District to 
simulate the ground and surface water system 


from Lake Okeechobee south and to the 
western. boundary of the system. 
Computer graphic techniques under develop- 
ment now enable SFWMD to produce three 
dimensional illustrations of the water table at 
the regional level. SFWSS will also enable the 


District to further refine its predictive 
capability regarding aquifer yields and the 
impact of groundwater withdrawals or 
climactic conditions on the total system. Data 
obtained from the regional model will be used 
to fix boundary parameters for site-specific 
models used in water use permitting. SFWMD 
is also funding an extensive U.S. Geological 
Survey study of the Biscayne Aquifer, which 
will provide input data for the SFWSS model. 
Rhoads interview, supra note 17. 

31F La. ADMIN. CobE §40E-2.301 (1) (1982). 

For example, SFWMD recently notified 
the coastal city of Hallandale that due to 
potential saltwater intrusion, water alloca- 
tions would not be increased, and might be 
reduced in order to stabilize the saltwater 
front. Letter from Dr. Patrick Gleason, 
director, Water Use Division, to City of 
Hallandale dated Jan. 12, 1983. 

ApMIN. Cope §40E-2.301(1982). 
Subsection (1)(d) of this rule incorporates the 
detailed criteria contained in the “State Water 
Policy” regarding the application of the 
“reasonable-beneficial use” standard. See, id., 
§17-40.04. The “State Water Policy,” which 
guides the individual water management 
districts (WMDs) in implementing the 
“reasonable-beneficial use” standard, 
prevents the WMDs from adopting 
“conflicting interpretations” or “legislating 
their own directives on an ad hoc basis,” as 
asserted in the Rea article. Rea, supra note 1, at 
267. In addition, an examination of the defini- 
tion of “reasonable-beneficial use” in Fa. 
Stat. §373.019(4) indicates a definite 
legislative intent for the WMDs to exercise 
economic and technical judgment in the 
administration of the standard. 

Rea, supra note 1, at 267. 

35Text accompanying notes 29-32 based 
upon Gleason interview, supra, note 29, and 
March 15, 1983, interview with Richard 
Bower, senior staff hydrologist, SFWMD, 
Water Use Division. 

36“Reasonable-beneficial use” is defined in 
FLa. Stat. §373.019(4), to require considera- 
tion of whether the proposed use is “economic 
and efficient.” Obviously, this determination 
is subject to change, based upon changing 
technology. 

* Rea, supra note 1, at 268. 

This provision is improperly noted as a 
“but see” footnote to the main statement in the 
text. Id. n.25. 

397d. at 268. This is also expressly precluded 
by Stat. §373.217(2). 

” See, Fla. Laws. Ch. 82-101, §6, codified as 
Stat. §373.0395. 

"The author makes no representation as to 
the state of program development at other 
water management districts. 

® See, note 32, supra. 

For example, the Florida Keys Aqueduct 
Authority (FKAA) has constructed a 3 MGD 
“reverse osmosis” plant, which converts 
seawater to potable standards at a total cost of 
$5.46 per thousand gallons at $.10 per kilowatt 
hour. This plant is presently held in reserve for 
tourist season peaks and emergencies due to 
pipeline failure. Telephone interview, B. L. 
Schattner, FKAA deputy executive director, 
March 21, 1983. 

"See, Fua. Stat. Ch. 373, Part IV. 
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ENVIRONMENTAL AND LAND USE LAW 


The 1979 rule! 

Until 1979, groundwater quality in 
Florida was largely unregulated by 
the Department of Environmental 
Regulation (DER) and the Environ- 
mental Regulation Commission 
(ERC). The groundwater provisions 
of Chapters 17-3 and 17-4, Fla. 
Admin. Code, which took effect in 
1979 (the 1979 rule), divided ground- 
waters into two types, depending 
upon the total dissolved solids 
(salinity) concentration: Class I-B, 
deemed suitable for potable and agri- 
cultural water supplies and storage? 
and Class V-B, deemed suitable for 
freshwater storage and utility and 
industrial supply.? Primary drinking 
water quality standards‘ were 
applied to all Class I-B groundwaters 
and to those Class V-B groundwaters 
which were actually used or could 
reasonably be expected to be used 
for a potable water supply. Drinking 
water standards were required to 
meet outside zones of discharge.* 
Zones of discharge are conceptually 
similar to mixing zones in surface 
waters. 

Different zones of discharge 
requirements were established for 
existing and new sources. Zones of 
discharge for existing discharges 
extended to the property line of the 
discharger unless the discharger 
demonstrated that a larger zone was 
appropriate or unless DER deter- 
mined that a more restrictive zone 
was necessary. In practice, existing 
dischargers needed only to assure 
that their discharges did not cause 
violations of the primary drinking 
water quality standards beyond their 
property line. For new sources, the 
zone of discharge was established on 
a case-by-case basis after considera- 
tion of enumerated factors. A zone of 
discharge extending beyond the 
property line could be approved for 
an existing or new source after a 
demonstration that the discharge 
would not significantly impair any of 
the designated uses of the receiving 
groundwater or surface waters. 


Florida’s new groundwater regulations 
By William H. Green and William D. Preston 


The only criteria that applied 
inside the zone of discharge were 
that the groundwaters be 
. . free from substances and concentrations 
which 


(a) are harmful to plants, animals, or 
organisms native to the soil and responsible for 
treatment or stabilization of waste material 
and is required by the Department permit; or 

(b) Pose a serious danger to the public 
health, safety, or welfare. [Emphasis sup- 
plied.] Rule 17-4.245(2) (1979), Fla. Admin. 
Code. 


These provisions were commonly 
identified as “freefroms.” 


The 1983 rule 

Comprehensive revisions to 
Chapter 17-3 and 17-4, Florida 
Administrative Code, took effect on 
January 1, 1983.6 The 1983 rule 
refined and considerably expanded 
the scope of the earlier regulations in 
several significant areas. 
© Groundwater classifications 

Groundwaters containing less than 
10,000 mg/1 TDS (Class I-B under 
the 1979 rule) are designated as Class 
G-II.7 The vast majority of Florida’s 
groundwaters will fall within this 
category. Groundwaters containing 
10,000 mg/1 or more TDS (Class V-B 
under the 1979 rule) are designated as 
Class G-III unless they are in confined 
aquifers, in which case they are desig- 
nated as Class G-IV.* Class G-III 
waters potentially include waters that 
contain TDS concentrations between 
3,000 and 10,000 mg/1 when such 
waters have been specifically reclassi- 
fied into Class G-III by the ERC or 
have been designated as an exempted 
aquifer by DER. 
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Groundwaters for potable water 
use that are contained in “single 
source aquifers”’ are designated as 
Class I.'° This classification is the 
most stringently regulated under the 
new classification scheme. With 
minor exceptions, zones of discharge 
are not allowed in Class G-I ground- 
waters. The Class G-I groundwater 
classification is somewhat analogous 
to the outstanding Florida water 
classification for surface waters.!! No 
groundwaters were initially placed 
within this category. In view of the 
substantial restrictions placed upon 
discharges to Class G-I ground- 
waters and the corresponding 
restraints upon land use, the ERC 
adopted a separate process that it 
will follow when redesignating 
groundwaters into that category.” 
The redesignations must follow ERC 
rulemaking procedures and entail at 
least one well-publicized, fact- 
finding public workshop in the area 
of the proposed single source aquifer. 
The fundamental requisite for Class 
G-I designation is that an aquifer 
must be “the only reasonably avail- 
able source of potable water to a 
significant segment of the popula- 
tion,” and that “the designated use is 
attainable, upon consideration of 
environmental, technological, water 
quality, institutional, and social and 
economic factors.” 

Applicable standards 

Drinking water quality standards 
apply to Class G-I and G-II ground- 
waters. The health-related primary 
drinking water quality standards 
have applied since 1979 to essentially 
the same areas of groundwater.'* 
Secondary drinking water quality 
standards have been recommended 
by the U.S. Environmental Protec- 
tion Agency (EPA) to protect public 
welfare.'5 For the first time, the 1983 
rule, with minor exceptions, requires 
the secondary standards to be met by 
all new sources upon commencement 
of discharge and by existing sources 
no later than July 1, 1985. In addition, 
existing dischargers are prohibited 
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from causing violations of the 
secondary standards in existing 
drinking water supplies on or after 
January 1, 1983.'® 

Primary and secondary standards 
must be met at and beyond the 
boundary of a permitted zone of 
discharge in Classes G-I and G-II.!” 
Because zones of discharge are not 
ordinarily allowed in Class G-I 
groundwaters, the quality of dis- 
charges into such waters must meet 
primary and secondary standards, 
as well as the freefrom prohibitions, 
at the point of discharge into the 
groundwater. This highly stringent 
requirement directly applies only to 
new discharges into Class G-I waters. 
Existing discharges into Class G-Il 
waters that are later redesignated as 
Class G-I are allowed to continue to 
meet Class G-II requirements as long 
as there is no increase of discharge 
volume or change in waste stream 
composition above levels specified 
in discharge permits. Any such expan- 
sions or changes will be required to 
be segregated and treated as new 
installations discharging into Class 
G-I groundwaters. 

Only the freefrom prohibitions 
apply in Class G-III groundwaters. 
For Class G-IV waters, no standards 
apply unless there would otherwise 
be a danger to the public health, 
safety, or welfare. 
© Zones of discharge 

The 1983 rule manifests a new 
policy with regard to zones of 
discharge. The zone of discharge 
property line boundary presumption 
is retained for existing sources, but 


with substantial new limitations. For 
example, zones of discharge are 
prohibited when the discharge is 
through a conduit that allows direct 
contact with Class G-I or G-II ground- 
waters (except for approved aquifer 
recharge or transfer projects); zones 
of discharge are not allowed that 
may cause an imminent hazard to the 
public or the environment; and, most 
significantly, zones of discharge are 
no longer allowed for freefrom 
contaminants. 

The 1983 rule places additional 
restrictions upon zones of discharge 
for new sources. In the absence of a 
special showing, new sources are 
allowed a zone of discharge 
extending no more than 100 feet from 
the site boundary'® or the installa- 
tion’s property boundary, whichever 
is less. A smaller zone of discharge 
can be required if deemed necessary. 
Extra property line zones of 
discharge can only be granted to 
existing sources. 
© Freefrom prohibitions 

The 1983 rule increased the list of 
prohibited freefroms and moved the 
point of compliance from the 
boundary of the zone of discharge up 
to the point of application of the 
pollutants to the groundwater. The 
freefroms now apply inside the zone 
of discharge. Freefrom limitations 
apply in all but Class G-IV ground- 
waters. 

The most controversial new 
freefrom provision prohibits 
discharges in concentrations which 
are “carcinogenic, mutagenic, 
teratogenic, or toxic to human 
beings.”!® The primary difficulty 
with this prohibition is its potentially 
all-encompassing scope. It leaves 
identification of particular chemicals 
and their prohibited concentrations 
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to the DER, creating tremendous 
uncertainty for dischargers. It also 
was argued that this provision 
effectuated an illegal delegation to 
DER of the ERC’s exclusive standard 
setting authority.?° 

To mitigate some of these concerns 
and establish a procedure which 
affords interested parties a greater 
opportunity to participate, the ERC 
amended the rule before its effective 
date. Freefrom determinations must 
now be made by the Secretary of 
DER and, when made in connection 
with a permitting action, must be 
noticed in the Florida Administrative 
Weekly. The ERC will be apprised at 
least twice yearly of all instances in 
which the freefrom provision is 
implemented. Interested parties can 
trigger a requirement that DER bring 
the particular chemical and its asso- 
ciated prohibited concentration level 
to the ERC for adoption as a rule. 
DER impositions of the particular 
freefrom will be modified, if neces- 
sary, to reflect final ERC action on 
the rule. This innovative procedure is 
untried and thus uncertain. Never- 
theless, the final freefrom establish- 
ment procedure represents a good 
faith effort on the part of the ERC, 
DER and participating environ- 
mental and regulated interests to 
achieve a workable rule. 

Even if the freedom procedure 
works smoothly, difficult substantive 
questions remain. Determining 
whether chemicals are carcinogenic, 
mutagenic, teratogenic or toxic to 
human beings involves the concept 
of risk assessment. For example, one 
concentration of a compound could 
be carcinogenic to one person in 
every million. On the other hand, this 
same compound at 10 times that 
concentration could be carcinogenic 
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to one out of every 10,000 persons. 
DER must ultimately draw the line 
and decide what level of risk is 
acceptable when setting a prohibited 
concentration. Notwithstanding 
these problems, the rule provides 
DER with what it views as an essen- 
tial tool for extending adequate 
protection to Florida’s groundwater 
resources. 
® Monitoring plan 

Perhaps the most immediate, and 
in the aggregate, most costly com- 
ponent of the 1983 rule is the 
provision requiring the formulation 
and implementation of groundwater 
monitoring plans by new and existing 
dischargers.?! All existing installa- 
tions discharging to groundwater 
must submit a monitoring plan to 
DER for review and approval by a 
date certain.22? A primary purpose of 
the monitoring plan is to determine 
the background presence and con- 
centration of pollutants and the 
effects of a discharge on ground- 
water quality. In the simplest case, 
the plans might involve one 
upgradient monitoring well, one well 
at the edge of the zone of discharge 
downgradient from the discharge 
site, and one intermediate down- 
gradient well. For the most complex 
case, numerous monitoring wells 
might be required to allow an 
adequate assessment of the situation. 
Limited exemptions from monitoring 
requirements are provided for specif- 
ically listed facilities and for 
discharges that are shown to meet the 
applicable standards at the point of 
discharge. 
® Corrective action 

DER may require dischargers to 
take corrective action when the 
installation represents an imminent 
hazard to the public health, or where 
in the absence of an imminent 
hazard, the discharge plume has 
extended beyond the zone of 
discharge or threatens or is likely in 
the foreseeable future to impair the 
designated use of an underground 
source of drinking water or surface 
water immediately affected by the 
groundwater. DER will assess the 
nature, extent and toxicity of the 
plume in relation to existing and 
potential sources of drinking water, 
together with the costs of cleanup or 
other corrective action in comparison 
with the benefits to the public of the 
corrective action. Current and 
projected future use of adjacent 
ground and surface waters affected 
by the plume will be an integral 


consideration. 
© Relief mechanisms 

The 1983 rule contains relief 
mechanisms of potentially great 
import. Existing sources that, 
through implementation of their 
monitoring plans, discover they are 
violating standards will have the 
most immediate need for relief. The 
DER Secretary is authorized to 
exempt discharges from applicable 
requirements upon an affirmative 
demonstration that specified factors 
have been met.”? These exemptions 
will not be granted lightly. 


Existing sources are still entitled to 
seek a zone of discharge, on a 
pollutant-by-pollutant basis, that 
extends beyond the property line of 
the discharger.24 These extra- 
property line zones of discharge can 
be granted only after notice to 
adjacent property owners and a 
public hearing. Stringent criteria for 
the grant of extra-property line zones 
of discharge are set forth in the rule. 
Also, certain Class G-II ground- 
waters may be reclassified Class 
G-IIl if it can be shown that the 
waters will not be consumed by 
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humans. 

F.S. §403.201 allows dischargers to 
obtain a variance by showing that 
compliance is either unattainable 
because of current technology, is 
attainable but will require time to 
implement, or would produce a 
hardship.2* The use of any of these 
relief mechanisms will require the 
generation of reliable scientific 
information in order to understand 
the impacts caused by the particular 
discharge on groundwater quality. 


Conclusions 

The 1983 rule is far reaching, 
ambitious and very stringent. If 
nothing else, the rule promotes the 
philosophy that rights to ground- 
water belong to the public, in 
general, and not to the owners of 
surface rights. The distinction 
between existing and new sources as 
regard zones of discharge represents 
a transition away from earlier 
concepts of groundwater property 
rights. 

One of the most productive 
aspects of the rule could turn out to 
be the requirement that existing 
dischargers undertake realistic 
monitoring programs to assess the 
impacts of what they have been 
doing. Some believe that substantial 
resources will be unnecessarily 
expended to meet the monitoring 
plan requirements. Nevertheless, 
industry thus far has generally agreed 
that reasonable monitoring is a price 
they are willing to pay. 

The imposition of secondary 
drinking water quality standards in 
Class G-I and G-II groundwaters is 
believed by many to be unrealistic 
and unachievable. Several industries 
have provided DER with credible 
evidence that secondary standards 
are violated naturally in many areas 
of the state. It may be difficult to 
distinguish natural and man-made 
pollutant contributions when 
enforcing secondary standards. The 
ERC will almost certainly need to 
readdress the secondary standards 
issue prior to their extension date of 
July 1, 1985, to ensure that an 
unreasonable requirement will not 
be perpetuated. 

The freefrom provision will un- 
doubtedly be the hardest to imple- 
ment. It is a difficult first step in an 
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attempt to bring under control 
discharges of potentially scores of 
chemical compounds that might 
threaten Florida’s groundwaters. 
Success will hinge upon reasonable 
implementation by the agencies and 
a focus upon genuine problems. O 


'Most of the remainder of this article 
discusses significant aspects and major 
components of the 1983 amendments to the 
1979 rule. Because of the necessary summariza- 
tion in this article of key provisions, the reader 
is advised to review thoroughly the 1983 rule 
for a complete understanding of this regula- 
tory scheme. 

2Fia. ApMIN. Cope, Rule 17-3.101 (1979). 

3FLa. ApMIN. Cope, Rule 17-3.151 (1979). 

4Promulgated by the U.S. Environmental 
Protection Agency under the federal Safe 
Drinking Water Act to protect the public 
health and adopted as rules by DER. Fta. 
Apmin. Cope, Rule 17-22.104(1). 

5FLa. ApMIN. CopE, Rule 17-3.021(27) 
(1979). 

6 The 1979 rule adoption was accompanied 
by substantial controversy among interested 
parties. The ERC, not totally satisfied, estab- 
lished a deadline date for reconsidering the 
1979 rule. A Groundwater Quality Task Force 
was initially created and charged to meet 
regularly and report findings and suggestions 
regarding potential revisions to the 1979 rule. 
This Task Force met several times in 1979, 
1980, and 1981 and made little progress. In 
early 1982, the ERC extended until July 1982 
the deadline for reconsidering the 1979 rule. 
The DER staff began to hold public work- 
shops on proposed rule amendments at the 
same time. 

7FLa. ADMIN. Cope, Rule 17-3.403(1). 

81d. 

9FLa. ADMIN. Cope, Rule 17-3.021(3). Not 
to be confused with a “sole source aquifer” 
such as the Biscayne Aquifer designated by the 
EPA under the federal Safe Drinking Water 
Act. 

10FLa. ADMIN. Cong, Rule 17-3.403(1). 

ADMIN. Cong, Rule 17-3.041. 

12FLa. ADMIN. Cong, Rule 17-3.403(5) and 
(6). 

ApmiN. Cope, ch. 17-22 requires 
community water systems (public water 
systems serving at least 15 service connections 
used by year-round residents or regularly 
serving at least 25 year-round residents) to 
meet primary drinking water quality regula- 
tions. FLA. ADMIN CODE, Rule 17-22.104 estab- 
lishes maximum contaminant levels for ten 
inorganic compounds, six organic compounds, 
turbidity, coliform bacteria, radionuclides, 
and trihalomethanes. 

15 FLa. ADMIN. Cope, ch. 17-22 also applies 
secondary drinking water quality standards to 
community water systems. These include 
maximum contaminant levels for seven ele- 
ments or compounds, corrosivity, odor and 
total dissolved solids, and a minimum allow- 
able level of pH. 

16 FLa. ADMIN. Conk, Rule 17-4.245(8). 

17FLa. ADMIN. Cope, Rule 17-3.404(2). 

18 A “site” means an area within an installa- 
tion’s property boundary where effluents are 
relased or applied to the groundwater, e.g., the 
diameter of a liquid effluent spray irrigation 
field. FLa. ADMIN. Cope, Rule 17-3.021(31). 

19FLa. ADMIN. Cong, Rule 17-3.402(1)(b). 

20 See National Association of Industrial and 


THE FLORIDA BAR JOURNAL/MAY 1983 


Office Parks, Florida Chapter and Orlando 
Central Park, Inc. et al. v. State of Florida, 
Department of Environmental Regulation, 
DOAH Case No. 82-1887R. This case ulti- 
mately was resolved prior to a hearing through 
the execution by the parties of Joint Stipula- 
tions in Settlement of Petitions on September 
20 and November 1, 1982. 

21FLa. ADMIN. Cope, Rule 17-4.245(6). 

22 The complete list of industries and corre- 
sponding monitoring plan submittal dates for 
existing installations is as follows: 

Type of Discharge 

A. Organic Waste 
. Inorganic Waste 
. Landfills (both domestic 
and industrial) 

. Industrial Septic Tanks 

. Pulp and Paper 

. Phosphogypsum Stacks 

and Ponds 

Laundries 

Oil and Gas Producers 

Citrus 

. Food and Beverages 

. Domestic Waste 

. Power Plants 

. Others March 1984 

. Mining and Minerals March 1984 
23FLa. ADMIN. CopE, Rule 17-4.243(2) and 

(3). 

24FLa. ADMIN. Cope, Rule 17-4.245(5)(d)4. 

*5In most cases a practicable technology 
that would achieve compliance is likely to 
exist. Therefore, variances to the new ground- 
water requirements would tend to be based 
upon the need to be put upon a compliance 
schedule in order to achieve compliance or a 
need to grant relief because compliance is a 
hardship that should not be borne by the 
discharger. This latter ground is apt to produce 
some interesting case law. 


Date 
Jan. 1983 
April 1983 


May 1983 
August 1983 
August 1983 


Sept. 1983 
Oct. 1983 
Dec. 1983 
Dec. 1983 
Jan. 1984 

Feb. 1984 
Feb. 1984 
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Freezing cash before judgment— 


Narrow remedies and needed reform 
By Kendall B. Coffey and William H. Benson 


A familiar plea to many civil litiga- 
tions is the client’s demand to sue a 
debtor or other party to default and 
proceed immediately to “freeze” that 
defendant’s bank accounts. For many 
businessmen, the availability of this 
remedy seems as obvious as it is 
necessary to preclude the easy 
removal of cash assets. Especially in 
dealing with out-of-state or foreign 
business interests, funds in a local 
bank may present not only the sole 
source of recovery, but also the most 
readily disposable of any asset by a 
fast departing debtor. 

For Florida’s courts, however, pre- 
judgment relief against such assets is 
rarely available. Although allowing 
the creditor to seek a judgment, 
Florida law provides little assurance 
of eventual collectability if cash 
assets are the only security. 

This article analyzes Florida law 
governing prejudgment relief against 
bank accounts and other cash assets. 
After reviewing the limited scope of 
relief provided by present statutes 
and caselaw, it concludes with a 
proposal for remedying current diffi- 
culties. 


Prejudgment garnishment, 
replevin and attachment 


Prior to 1977, the creditor’s path to 
immediate freezing of his debtor’s 
bank accounts was marked by Chap- 
ter 77 of the Florida Statutes.'! The 
provisions for prejudgment garnish- 
ment set forth certain substantive 
criteria, a bond requirement and 
authorized ex parte issuance. 

Like most of Florida’s prejudg- 
ment remedies, though, this provi- 
sion? fell under the sword of United 
States Supreme Court holdings that 
sustained due process challenges to 
provisional creditors’ remedies, 
including Sniadach v. Family 
Finance Corp. and Fuentes v. 
Shevin3 In Ray Lein Const., Inc. v. 
Wainwright,’ Florida’s Supreme 
Court cited these cases when it 
declared unconstitutional those sec- 


tions of the garnishment statute 
allowing prejudgment relief. 

Comparing this state’s law against 
the statutory safeguards validated by 
the United States Supreme Court in 
Mitchell v. W. T. Grant Company,* 
Florida’s court found the law want- 
ing because it (1) allowed garnish- 
ment upon unverified pleadings; (2) 
provided that writs be granted by a 
clerk rather than a judge; and (3) it 
merely permitted a post-seizure 
hearing rather than specifically pro- 
viding for such a proceeding imme- 
diately following any prejudgment 
garnishment. Subsequent to its inval- 
idation in Florida, the legislature has 
not reenacted prejudgment garnish- 
ment. 

Although struck down near the 
time that prejudgment garnishment 
fell, Florida’s statutes for prejudg- 
ment replevin and attachment have 
been legislatively reinstituted.6 To 
date, only the replevin statute has 
been judicially approved’ although 
the untested attachment statute 
should also pass constitutional 
muster in light of their analogous 
features. Although currently valid, 
both procedures are probably 
unavailable against bank accounts 
because of their limited scope. 

Replevin lies only in favor of a 
creditor having the immediate right 
to possess specific personal prop- 
erty.’ Absent a security interest creat- 
ing such a right or else a claim of 
actual ownership to identifiable 
funds, it would be difficult to dem- 
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onstrate the necessary possessory 
entitlement; moreover, except for 
rare instances in which specific, iden- 
tifiable cash is located in a safe- 
deposit box or is otherwise physically 
insulated, cash assets ordinarily 
would not constitute personal prop- 
erty for replevin purposes.? 

A similar definitional problem may 
preclude application of prejudgment 
attachment to bank accounts. 
Although Chapter 76 does not require 
a possessory interest in favor of an 
attaching creditor, its scope is con- 
fined to “goods and chattels, lands 
and tenements of the debtor.”!° 
Because attachment is a creature of 
statute, it can only be invoked against 
those assets which are expressly enu- 
merated.!! Several leading authori- 
ties conclude that a debtor’s bank 
account would fall beyond the pur- 
view of attachment although no 
Florida court has directly spoken to 
the question.'? 

Such a conclusion seems correct 
because the interest of a bank custo- 
mer in his account does not constitute 
a good or chattel.!® Once a party 
deposits funds in a checking or sav- 
ings account, he no longer actually 
owns the specific, identifiable funds. 
Rather, it is the bank that owns such 
monies while the customer gains a 
chose in action or debt due from the 
bank to the extent of his deposit.'4 

Thus, neither replevin nor attach- 
ment appears to be defined broadly 
enough to encompass a debtor’s 
funds in a bank account.'> With no 
prejudgment garnishment statute 
currently in force, litigants seeking 
immediate freezing of bank accounts 
must presently forego statutory pro- 
visional remedies and attempt to 
invoke the powers of equity.!® 


Injunction 


As in other applications of equity, 
the critical test for permitting an 
injunction to freeze bank accounts 
hinges upon proof of irreparable 
harm which, in Florida, is generally 
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interchangeable with lack of 
adequate remedy at law." If the test 
is applied to bar flatly injunctive 
relief for any injury theoretically 
compensable through a money judg- 
ment, bank accounts can almost 
never be frozen prior to judgment. 
After all, any harm from a debtor’s 
disposal of cash assets would, by 
definition, be reparable at law since a 
judgment for damages could always, 
in theory, replace any loss resulting 
from disappearance of bank account 
funds. 

In general, American courts do not 
stand upon so strict a definition of 
irreparable harm.'* Although ordi- 
narily disfavoring injunctions to 
freeze security while actions for 
damages are pending, most states as 
well as federal common law’? recog- 
nize exceptions to this rule when 
recovery is sought against an insol- 
vent or nonresident defendant. 

In Florida, however, the effective- 
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ness of legal remedy to produce 
dollars is currently deemed irrele- 
vant to the adequacy of such remedy. 
Although earlier decisions seem to 
consider such factors as a defendant’s 
solvency,” recent district court deci- 
sions prohibit prejudgment injunc- 
tions against cash assets irrespective 
of a debtor’s circumstances. For 
example, in Oxford International 
Bank v. Merrill Lynch, Pierce, Fenner 
¢> Smith,2' the trial court froze the 
local account of a nonresident, alien 
bank charged with conversion of $1.7 
million in stolen securities. Quoting 
dictum from an earlier Florida 
Supreme Court decision, the Third 
District held, “The true test is, could a 
judgment be obtained in a proceed- 
ing at law, and not would a judgment 
produce compensation.”?? The court 
concluded that because plaintiff sued 
at law in conversion without claiming 
any title or lien in the proceeds, 
equity could not intervene prior to 
judgment even to prevent funds from 
leaving this jurisdiction. 

A similar result obtained in another 
1979 decision, Digaetano v. Perotti, 
in which the trial court ordered a 
foreign defendant to deposit $33,500 
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in the court registry pending final 
determination of the merits. On 
appeal the Third District reversed 
ruling that, because plaintiff's con- 
version claim over a failure to return 
a loan commitment deposit could be 
processed into a money judgment, he 
was precluded from injunctive relief. 
In its opinion, the court cited its ear- 
lier holding in Adjmi v. Pankonin*4 
for the proposition that so long as the 
suit’s ultimate object was a money 
decree, injunctive relief is not obtain- 
able. 

With these holdings, the Third 
District has squarely rejected the 
more flexible approach of other 
states as to adequate legal remedy by 
concluding that it is invariably pres- 
ent whenever money judgment can, 
in theory, satisfy the claimant. Two 
other cases, however, suggest limited 
room for injunctive maneuvering. 

In the 1961 decision of Belks Dept. 
Store, Miami, Inc. v. Scherman,' the 
Third District approved a prejudg- 
ment order directing the debtor's 
bank to pay over proceeds claimed 
by the plaintiff to a receiver in an 
action for an accounting, receiver- 
ship and injunction. Correspond- 
ingly, in ITT Community Develop- 
ment Corp. v. Barton, ** a Florida 
federal district court concluded in 
1978 that the equitable character of 
plaintiff's claim for constructive trust 
warranted a prejudgment injunctive 
freeze upon bank accounts of its 
former chief engineer who allegedly 
accepted kickbacks from contrac- 
tors. 

Because these cases suggest that 
the distinction between legal and 
equitable actions may be determina- 
tive, they commend careful pleading 
to improve a party’s chances for 
freezing a bank account through an 
injunction. Indeed, even though the 
plaintiff in Belk’s Dept. Store appar- 
ently could have sued at law for 
breach of contract, the inclusion of 
claims for an accounting and receiv- 
ership apparently made prejudg- 
ment injunction available. Conver- 
sely, had the party in Digaetano 
seeking return of its deposit from an 
offshore lender prayed for an 
accounting, restitution or construc- 
tive trust, arguably the injunctive 
order it obtained might have been 
affirmed. Particularly in light of pro- 
cedural innovations minimizing the 
former separation of law and equity, 
the use of that differentiation to deter- 
mine the availability of prejudgment 
relief may seem questionable. 
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Nevertheless, so long as cases hold 
that “the basic distinction between 
law and equity has been preserved,” 
the creditor should attempt to plea 
his claim in equity.2” 

In addition to such theories as 
accounting,” restitution? and reci- 
sion,?° or claiming a title or lien 
against funds,*! a theory of construc- 
tive trust presents an especially flexi- 
ble vehicle for traveling in equity.*? 
For example, in several Florida 
appellate cases, a broker’s claim for 
commissions, normally a claim at 
law, was sustained as a constructive 
trust since a particular fund had been 
designated as the source of the 
broker’s compensation.** Addition- 
ally, in a recent Third District 
decision, the court, on cryptically 
described facts, sustained an injunc- 
tion because plaintiff amended to 
state a breach of fiduciary duty rather 
than a debtor-creditor relationship.*4 

While these holdings cannot be 
squared with cases flatly excluding 
equity when claims are susceptible to 
monetary recompense, they are con- 
sistent with a principle set forth in the 
1947 ruling of Ponce v. Demos. * In 
that case, the Florida Supreme Court 
held that “in borderline cases” the 
trial judge has “broad discretion” to 
choose whether an action will be 
deemed equitable or legal and that, 
“if the remedy at law is not as sensi- 
tive to the prompt administration of 
justice as the remedy at equity, then 
the latter should be adopted.”** 

Thus, when an action sounds in 
equity but seeks relief ultimately to 
be transformed into money judg- 
ment, the trial judge is accorded 
“broad discretion” to determine 
whether equitable relief is available. 
In addition to considering usual 
standards for an injunction,” the 
court should consider factors refer- 
enced in Florida decisions specifi- 
cally involving bank accounts includ- 
ing the definiteness of the amount 
claimed,** whether the subject fund 
was contemplated by the parties as a 
source of plaintiff's compensation*® 
as well as any title or lien against the 
fund in favor of plaintiff.4¢ Moreover, 
several factors previously given little 
emphasis in this state, such as insol- 
vency and nonresidency, should be 
revisited.‘! Finally, a sensitivity to the 
needs of justice should govern any 
borderline case.*” 


Sequestration 
In certain limited circumstances, a 
creditor may freeze bank accounts 


prior to judgment through F.S. 
§$68.03.43 This relatively little known 
provision allows the court to seques- 
trate or restrain funds or other prop- 
erty in the hands of a resident de- 
fendant which belong to a nonresi- 
dent defendant who is located 
outside Florida at the time relief is 
sought. Although it clearly encom- 
passes bank accounts,** the statute 
contains several preconditions sim- 
ilar to those limiting injunctive relief. 
The underlying action must sound in 
equity and the claim sued upon must 
be in a liquidated amount that is 


presently due.*5 

Notwithstanding these significant 
restrictions, the plaintiff whose case 
can be tailored to meet these criteria 
should include sequestration among 
his requests for prejudgment relief. 
Because this procedure is prescribed 
by statute for equitable claims, the 
mere fact that such a claim is com- 
pensable in money damages should 
not bar its application. To contend 
otherwise would render the statute 
almost completely superfluous since 
liquidated claims in equity will inva- 
riably be capable of reduction to 
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monetary judgments. 

Therefore, while a dearth of 
authority exists on this provision,‘ it 
remains part of the Florida Statutes 
and should be utilized whenever 
permitted by the circumstances of 
the case. 


Conclusion: Reenactment of pre- 
judgment garnishment 


Although uncertainty touches sev- 
eral facets of Florida law governing 
prejudgment relief against bank 
accounts, two conclusions are mani- 
fest: First, this state’s lawmakers 
should pass a new prejudgment 
garnishment law. Second, they are 
constitutionally authorized to enact 
such a remedy. 

The practical necessity for such 
relief is especially clear in a state such 
as Florida where out-of-state parties 
often undertake transactions fraught 
with potential liabilities while bring- 
ing no assets other than cash within 
the jurisdiction of our courts. Even 
for local parties, bank accounts are 
among the most readily transferred 
and easily secreted of any asset. 
Strong evidence of need for new leg- 
islation is exemplified in cases such as 
Oxford Bank in which an alleged 
victim of a stolen securities network 
could not keep what may have been 
the only source of possible recom- 
pense from leaving the country. 

It is equally certain that the present 
status of law will authorize such a 
remedy so long as its procedural safe- 
guards match the criteria enunciated 
in United States Supreme Court deci- 
sions. In Ray Lien Construction, Inc., 
v. Wainwright,” the Supreme Court 
acknowledged that a properly drawn 
provision could pass constitutional 
muster, even as the court struck down 
the prejudgment garnishment statute 
for failing to satisfy fully the safe- 
guards endorsed in Mitchell v. W. T. 
Grant Company. * 

Correspondingly, in Gazil, Inc., v. 
Super Food Services, Inc., * the 
court gave passing grades to 
reenacted replevin based on con- 
formance with Mitchell standards. 
Using those criteria as a checklist, the 
court proceeded to detail the essen- 
tial components of a valid prejudg- 
ment creditor’s remedy: (1) verified 
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factual allegations showing a right to 
the requested relief, (2) determina- 
tion of the application by a judicial 
officer rather than ministerial offi- 
cial, (3) allegations showing necessity 
for relief, including the fact that a 
debt is due or the imminence of 
waste or concealment, (4) the mov- 
ing party must post a bond to secure 
the defendant, and (5) the debtor 
must be entitled to an immediate 
hearing on the issue of prejudgment 
seizure.” 
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As a result, this state needs only to 
incorporate the specific Mitchell safe- 
guards cited in Gazil, Inc., to assure 
passage of a law that will probably 
satisfy present due process strictures. 
Although one can certainly argue that 
a prejudgment garnishment statute 
should pass constitutional muster in 
each of the Mitchell safeguards, to 
avoid creating undue constitutional 
uncertainty the most prudent course 
may commend passage in a form cal- 
culated to assure judicial approval. 

Each of these remedies, however, 
is more limited in scope than pre- 


judgment garnishment and some 
may turn, in part, on anachronistic 
distinctions between law and equity. 
None can fully replace that impor- 
tant remedy which the courts have 
removed and which the legislature 


should restore. O 

1See, Fia. Stat. §§77.031, .04, .06 and .07 
(1977). 

2The statute authorized garnishment to 
enforce a “debt” when the movant believed 
that the defendant would not have sufficient 
assets within the county in which suit was filed 
to satisfy plaintiff's claim. Start. 
§77.031(1) (1977). 

3395 U.S. 337 (1969) (invalidating 


' Wisconsin’s prejudgment wage garnishment). 
| 407 U.S. 67 (1972) (invalidating Florida and 


Pennsylvania statutes for summary prejudg- 
ment replevin). See also, Mitchell v. Grant Co., 
416 U.S. 601 (1975) and North Georgia Finish- 
ing, Inc., v. Di-Chem, Inc., 419 U.S. 60 (1975). 

4346 So.2d 1029, 1032 (Fla. 1977). 

5416 U.S. 600 (1974). In Ray Lien Construc- 
tion, the Florida Supreme Court relied upon its 
previous analysis of Mitchell which prompted 
the invalidation of Florida’s attachment law in 
Unique Caterers Inc., v. Rudy’s Farm Co., 338 
So.2d 1067 (1976). That latter decision was 
criticized by a student author for its rigid 
insistence that due process required the precise 
procedural safeguards endorsed by Mitchell. 
See, Note, 29 U.Fia.L.ReEv. 544, 564-565 
(1977). 

Fira. Stat. §§76.01 et seq. (1979) 
(Attachment), FLa. Stat. §§78.01 et seq. (1979) 
(Replevin). 

7Gazil, Inc., v. Super Food Services, Inc., 
356 So.2d 312 (Fla. 1978). 

8Fxa. Stat. §78.01 (1979). See, e.g., Bring- 
ley v. C.1L.T. Corp., 119 Fla. 529, 160 So. 680 
(1935). See also, Halder v. Volusia County 
Bank & Trust Co., 96 Fla. 882, 116 So. 861 
(1928) “(T)he primary object of a replevin 
action is the recovery of property in specie.” 
Rasukin, 2 Crepiror’s Rights MANUAL, 
Ch. 3, at 32. 

Ordinarily, money on deposit in a bank 
account is not specifically identifiable for pur- 
pose of authorizing replevin. See generally, 66 
Am.Jur. 2d, Replevin §13, at 844. Cash that is 
marked, labeled or otherwise sufficiently set 
aside for identification, however, can be 
replevied. 77 C.J.S. Replevin §12, at 19. Com- 
missioner of Internal Revenue v. Wilcox, 327 
U.S. 404 (1946). 

Stat. §78.01 (1979). 

‘Post v. Carpenter, 3 Fla. 1 (1850); First 
Nat. Bank v. Willingham, 36 Fla. 32, 18 So. 58 
(1895). See generally, 16 AM.Jur. 2d, Attach- 
ment & Garnishment, §99, at 632. 

Williams, Creditors’ Prejudgment Reme- 
dies: Expanding Strictures on Traditional 
Rights, 25 U.Fia.L.Rev. 60, 65 (1972); 13 
Fxa.Jur. 2d, Creditors Rights §54, at 506. 

'3Grillo v. City Nat. Bank of Miami, 354 
So.2d 959, 960 (Fla. 3d D.C.A. 1978). 

4 Fg., City of Miami v. Shutts, 59 Fla. 462, 
51 So. 929, 931 (1910). Compare, 7 C.J.S. Att- 
achment §50 at 305. According to that author- 
ity, attachment reaches “bank accounts, . . . 
money, a sealed parcel or a locked safety dep- 
osit box belonging to defendant and wages.” 
Id. See also, 6 AM.Jur. 2d, Attachment & 
Garnishment, §99, at 632. 

'S In distinguishing attachment from garnish- 
ment, one source observes “. . . an attachment 
involves only the rights of a creditor with 
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respect to property in the possession of his 
debtor, while garnishment reaches property or 
credits belonging to the debtor in the hands of 
a third person.” 13 Fia.Jur. 2d, Creditors’ 
Rights, §54, at 506 (1976). Clearly this principle 
would make even a “specific deposit” an 
object of garnishment rather than attachment. 
Another authority, states without citation that 
“intangible property,” which would encom- 
pass a bank account, is exempted from 
attachment if it is properly the subject of gar- 
nishment. See, TRAwick’s FLA. Prac. & Proc. 
§32-2, at 491, n.8 (1980). Attachment laws in 
other states generally encompass a wider range 
of available assets. E.g., Belcher v. Govern- 
ment Emp. Ins. Co., 387 A.2d 770, 772, 282 Md. 
718 (Ct. App. 1978) (Statute embraces “any 
property or credits”). 

16 Another prejudgment mechanism for pro- 
tecting a claim to collateral is a notice of lis 
pendens. See, Fa. Stat. §48.23 (1979). In the 
only reported decision our research has dis- 
closed on the issue, its application to a bank 
account was rejected, Herman v. Goetz, 204 
Kan. 91, 460 P.2d 554, 559 (1962). Compare 
Stat. $78.01 (1979) (lis pendens in re- 
plevin action). 

17 E.g., City of Coral Springs v. Florida Nat. 
Properties, 340 So.2d 1271, 1272 (Fla. 4th 
D.C.A. 1976). 

1842 Am. Jur. 2d, Injunctions, §53, at 796-798. 

19 Teamsters Freight Local Union v. South- 
ern Forwarding Co., 424 F.Supp. 1i, 13 (D. 
Tenn. 1979); Shelton v. Shelton, 238 Ala. 489, 
192 So. 55 (1939); Bayard v. Martin, 34 Del. Ch. 
184, 101 A.2d 329, 335, cert. den., 347 U.S. 944 
(1953). See also, Deckert v. Independence 
Shares Corp., 311 U.S. 282 (1940) (federal 
common law). 

20 F.g., Lewison v. Shaw, 56 So.2d 449, 450 
(Fla. 1952). Interestingly, the decision cited for 
the proposition that realistic effectiveness of 
legal remedy is irrelevant to adequacy includes 
an analysis of the defendant’s solvency. See, 
Stewart v. Manget, 132 Fla. 498, 181 So. 370, 
374 (1938), quoted in, Oxford International 
Bank v. Merrill Lynch, Pierce, Fenner & 
Smith, 374 So.2d 54, 56 (Fla. 3d D.C.A. 1979). 

21374 So.2d 54 (Fla. 3d D.C.A. 1979). 

22374 So.2d at 56, quoting, Stewart v. 
Manget, 132 Fla. 498, 181 So. 370, 374 (1938). 

23 374 So.2d 1015 (Fla. 3d D.C.A. 1979). 

24196 So.2d 153 (Fla. 3d D.C.A. 1961). Sim- 
ilarly, in Acquafredda v. Messina, 408 So.2d 
828 (Fla. 5th D.C.A. 1982), the court held that a 
complaint on a promissory note does not state 
an equitable claim for an injunction to prevent 
the debtor from disposing of assets prior to 
judgment. Without identifying the nature of 
assets at issue, the court also found that the 
availability of the legal remedy of prejudg- 
ment attachment precluded any claim of inade- 
quate legal remedy. 

25117 So.2d 845 (Fla. 3d D.C.A. 1960). 

26 457 F.Supp. 224, 231-233 (M.D. Fla. 1978). 

27 Rodriquez v. Dicoa Corp., 318 So.2d 442, 
446 (Fla. 3d D.C.A. 1975). 

28 An accounting can be available in equity 
to resolve extensive or complicated accounts 
and transaction, Scott v. Coldwell, 160 Fla. 
861, 37 So.2d 85 (extensive accounts or trans- 
actions), Cushman v. Schubert, 110 So.2d 703 
(Fla. 2d D.C.A. 1959) (available to establish 
rights to assets or account held by fiduciary. 

29Restitution is “equitable in origin and 
function.” Atlantic Coastline R.R. Co. v. 
Florida, 295 U.S. 301, 309 (1935), in, Mann v. 
Thompson, 118 So.2d 112, 115 (Fla. Ist D.C.A. 
1960). In Mann v. Thompson, the court said 
“The claimant to prevail must show that the 


money was received in such circumstances 
that the possessor will give offense to equity 
and good conscience if permitted to retain it.” 
118 So.2d at 115. Such circumstances would 
include fraud and mistake. E.g., First State 
Bank of Ft. Meade v. Singletary, 169 So. 407, 
408 (1936). 

3° Recision undo a transaction entered into 
on account of mistake, Rood Co. v. Board of 
Public Instruction of Dade County, 102 So.2d 
139 (Fla. 3d D.C.A. 1958), fraud or misrepre- 
sentation, Cohen v. Landaw, 242 So.2d 801 
(Fla. 3d D.C.A. 1971), mental incapacity, 
Borger v. Borger, 183 So.2d 253 (Fla. 2d 
D.C.A. 1960), overreaching, Motor Credit 
Corp. v. Woolverton, 99 So.2d 286 (Fla. 1957) 
or undue influence. Alvarez v. Dumont, 178 
So.2d 352 (Fla. Ist D.C.A. 1965). Cases diverge 
as to whether it may be sought when legal 
remedy is present. Compare, McDonald v. 
Connell, 158 So.2d 780 (Fla. 2d D.C.A. 1963) 
with Ganaway v. Henderson, 103 So.2d 693 
(Fla. Ist D.C.A. 1958). 

31 In the Oxford International Bank case, the 
court distinguished the circumstances it consi- 
dered from those presenting a claim of title or 
lien in bank account funds. Lien claims against 
a bank account can arise when a fund has been 
designated by the parties as a source of pay- 
ment for the claimant. See, e.g., Campbell v. 
Pace, 369 So.2d 413, 416 (Fla. 3d D.C.A. 1979) 
(equitable lien imposed in favor of real estate 
broker and “against monies in the hands of 
seller's successor”). See also, (Crane Co. v. 
Fine, 221 So.2d 145 (Fla. 1969) ) Equitable lien 
established in favor of contractor upon con- 
struction hold-bank fund of insolvent debtor). 

32In Bing v. Helvetin Florida Enterprises, 
Inc., 104 So.2d 124 (Fla. 3d D.C.A. 1960), the 
court said: “The trust is ‘constructed’ by 
equity to prevent unjust enrichment of one 
person at the expense of another as the result of 
fraud, undue influence, abuse of confidence or 
mistake in the transaction that originated the 
problem.” Id. at 127. See also, Bell v. Smith, 
159 Fla. 817, 32 So.2d 829 (1947); Brown v. 
Hangar, 368 So.2d 63 (Fla. 3d D.C.A. 1979). 

33 Campbell v. Pace, 369 So.2d 413, 416 (Fla. 
3d D.C.A. 1979); Baum v. Pines Realty, Inc., 
164 So.2d 517 (Fla. 2d D.C.A. 1964). 

34World Security Fund v. Schmidt, 406 
So.2d 511 (Fla. 3d D.C.A. 1981). In that case, 
the court sustained an order for deposits into 
the court registry while noting, “. . . insolvency 
standing by itself will not support the issuance 
of atemporary injunction.” Id., at 512, n.1. Cf, 
Central Bank and Trust Company v. Electric 
Bazaar International Corp., So.2d 
(Fla. 3d D.C.A. 1983) 8 FLW 631. 

35159 Fla. 117, 31 So.2d 58 (1947). 

36 Ponce v. Demos, 159 Fla. 117, 31 So.2d 58, 
59 (Fla. 1947), quoted in, McNorton v. Pan 
American Bank of Orlando, 387 So.2d 393, 397 
(Fla. 5th D.C.A. 1980); Van Sickler v. White, 
183 So.2d 279, 280 (Fla. 2d D.C.A. 1966). 

37E.g., Contemporary Interiors v. Four 
Marks, Inc., 384 So.2d 734, 735 (Fla. 4th 
D.C.A. 1980). 

38 Ake v. Chancey, 152 Fla. 677, 13 So.2d 6, 9 
(1943). 

39 Campbell v. Pace, 369 So.2d 413, 416 (Fla. 
3d D.C.A. 1979). 

4° Oxford International Bank & Trust, Ltd. v. 
Merrill Lynch, Pierce, Fenner & Smith, Inc. 
374 So.2d 54, 56 (Fla. 3d D.C.A. 1979). 

4142 Am.Jur. 2d, Injunctions §53, at 796-798. 

42 Ponce v. Demos, 159 Fla. 117, 31 So.2d 58, 
59 (1947). 

Fa. Stat.§68.03 (1979). Sequestration also 
requires a supporting affidavit and a bond in 
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an amount to be determined by the court. FLA. 
Stat. §68.03(2) (1979). 

‘4 As noted earlier, FLa. Stat. §68.03 (1979), 
expressly references indebtednesses owed by 
a third party to the debtor-defendant. 

45 See, e.g., Oxford, International Bank & 
Trust, Ltd. v. Merrill Lynch, Pierce, Fenner & 
Smith, Inc., 374 So.2d 54, 56 (Fla. 3d D.C.A. 
1979). 

46Gardman Corp. v. Bethell Construction 
Co., 77 So.2d 414 (Fla. 1954) (sequestration 
unavailable prior to judgment unless narrow 
criteria satisfied); Ake v. Chancey, 152 Fla. 
677, 13 So.2d 6 (1943) (requires equitable 
claims in liquidated amount); Cobb v. Walker, 
144 Fla. 600, 198 So. 324, 326 (1940) (sequestra- 
tion unavailable in legal action for unpaid 
medical bill); Williams v. T.R. Sweat & Co., 
103 Fla. 461, 137 So. 698, 700 (1931) (inappli- 
cable to uncertain claims; action must meet 
“narrow limits” of sequestration); Tueta v. 
Rodriguez, 176 So.2d 550 (Fla. 2d D.C.A. 
1965) (inapplicable to fund not owed by resi- 
dent bank to nonresident defendant), see also, 
Chancey v. Bauer, 97 F.2d 293, 296 (5th Cir. 
1938) (policy of statute to protect citizens of 
Florida). Sequestration has also been 
employed in post-judgment proceedings. 
Buckley Towers Condominium, Inc. v. Buch- 
wald, 340 So.2d 1206 (Fla. 3d D.C.A. 1976); 
Frell v. Frell, 162 So.2d 293 (Fla. 3d D.C.A. 
1964). The dearth of cases actually applying 
sequestration prior to judgment may be due to 
the former availability of prejudgment garnish- 
ment. 

47 346 So.2d 1029, 1032 (Fla. 1977). 

45416 U.S. 600 (1974). 

49 356 So.2d 312 (Fla. 1978). 


5°Td., at 313. 
COLON AND 
RECTUM CANCER 
IS THE CANCER TELL ME 
NO ONE WANTS WHEN YOU'RE 
TO TALK ABOUT. FINISHED. 


ied 
WELL THEN, AT LEAST 
READ ABOUT IT... 
ABOUT A SIMPLE TESTING 
PROCEDURE... ABOUT HOW 


EARLY DETECTION 
CAN SAVE LIVES... 


BUT WHY DIDN'T 

WE TALK ABOUT 

THIS BEFORE? 


LET'S TALK. For a free booklet 
on colon & rectum cancer, 
contact your local ACS office. 


American Cancer Society 
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LAWYERS SERVICES 
N 0 M MEDICAL MALPRACTICE 


WRONGFUL DEATH - PERSONAL INJURY AND ne On ‘iesame PERSONAL INJURY, AND PRODUCT LIABILITY 
OTHER SITUATIONS INVOLVING FUTURE MONETARY VAL 550 Board Certified Medical Experts in all specialties, 
RESEARCH AND TESTIMONY FOR FLORIDA ATTORNEYS SINCE 1971 
trists, Toxicologists, and Engineers in All Specialties. 


All prepare signed written reports and testify. Cost of 
J. FREMON JONES, PH.D. written reports: Fee for service: $400 to $600. Con- 


tingency fees”: no cost or $150. (“Ethical approved 
228 PARK AVENUE, SUITEG WINTER PARK, FL 32789 (305) 896-4020 retainer agreement optional). Experts guaranteed tor 
meritorious cases. Experience: 8 years and 6000 
cases. FREE telephone consultation with our Medical 
Director. Local Attorney References. FREE Litera- 
ture. sample expert reports. and Medical-Legal book 
by our Medical Director, with foreword by Melvin Belli. 


BRAKE & SUSPENSION 
Expert with extensive investigative experience on auto- 


mobiles and light trucks. (305) 444-6578. ‘TOLL FREE 800-336-0332 


We are successful because we produce results for you. 


TRADEMARK 

& COPYRIGHT SEARCHES 
TRADEMARK—Supply word and/or design 
plus goods or services. FEES: TRADEMARK 
OFFICE Files—Wordmark—$45. 2 or more— 
$40 each. COMMON LAW—$20 additional. 
DESIGNS—$50 per class. COPIES extra. 
title/author/regs— 
FEE:: $75. 2 or more—$70 each. 
Vig | (10K's). ICC, FTC, Court Records. Con- 
gress. Records, etc. Fee on request. 
APPROVED—Onur services meet standards 
set for us by a D.C. Court of Appeals Com- 
mittee. 


Over 30 years st fulexp not connected with 
the Federal Governmen: 


ent. 
GOVERNMENT LIAISON SERVICES, INC. 
108 Wash. Bidg., 1011 Arl. Blvd., 
P.O. Box 9656, Arlington, VA 22209 
Phone (703) 524-8200 


COMPLETE TECHNICAL 
MEDICAL & DENTAL EXPERT 
SERVICES 
Engineering (all areas); Negligence; Acci- 
dent reconstruction; Products liability; 
Athletics & sports safety; Criminalistics; 
MEDICAL, DENTAL & PODIATRY MAL- 
PRACTICE. Brochure. Medical and dental 
doctors in addition to technical experts on 
Staff are available to consult and testify in all 
courts. Complete laboratory services. 

INTER-CITY TESTING & 
CONSULTING CORPORATION 
$225 N. W. 13th Street 


Plantation, FL 33322 
(305) 565-0324 


Whatever your needs, BRC has just the program for you in Florida (or other states). 
For more information, mail this coupon today. 


Name 


“us _ Address 


“ny 
BRC Telephone (area code ) 


The course the others imitate 


Law School Year graduated 


Josephson Bar Review Center of Florida: Phone (813) 441-4133 (Florida) 
National Headquarters: 10101 W. Jefferson Bivd. Culver City, California 90230, 558-3100 


Executive Offices 
159 Great Neck Road 
Great Neck, N.Y. 11021 
(516) 829-8762 


POLICE PROCEDURES 


Renowned univ. criminologist and police : : 
authority. Experience with plaintift/ AD tary is @ must!! 
pata in over 200 cases in 40 states— 
eatured on “60 minutes,” in Newsweek, < 

MAKE YOURS THE FLORIDA LAWYERS DIARY & MANUAL 
sive experience in police litigation invol- 
negligent use of firearms, improper use e Your name embossed in gold on 
of police vehicles, and standards of the front cover at no extra charge 
police conduct. Full credentials and ref- e Published annually by 

ences available on request. Certified 
National Academy of Police Specialists 
(N.A.P.S.) 


Dr. George Kirkham FLORIDA LAWYERS DIARY & MANUAL 


and Associates, Inc. 


P.O. Box 10556 P.O. Box 1227, Newark, N.J. 07101 
Tallahassee, Florida 32302 


(904) 222-2476 
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INFORMATION ON DEMAND 


e@ Need the accident rate of 1981 Toyotas? 
e Location of any professional in the U.S.? 
e@ State and Federal corporation reports? 
e Data on virtually any topic or person? 


Our award-winning researchers can sift literally millions of items 
of information on more than 200 computer data bases. 


e Hourly fees e Printed reports 


CHANDLER & ASSOCIATES 
2450 NE 135th St., North Miami, Fla. 33181/(305) 940-6377 


Rare coins 


in the estate 
you're 
handling? 


Having difficulty obtaining 

an accurate appraisal of the 
rare coins in an estate or trust 
you're handling? We can help 
with expert appraisals and 
specialized counseling on 
how to realize optimum 


Medical Malpractice Litigation. Will travel. 
We can provide you with: 


1. Written, signed reports by appropriate 
specialists. 
2. Same expert witness will testify and back 
up written report. 
3. Eminently qualified Board-Certified spe- 
Ccialists throughout the U.S. 
. All fees quoted in advance on initial request. 
. Audio visual aids, computer research and 
comprehensive review of medical literature 
when necessary. 
6. Prompt reports rendered. 


Call (800) 431-1777 
P.O. Box 800, Riverside, Ct. 06878 


aL. 


ATTERIDA BAR EXAM APPLICANTS 


out-of-state residents. 


during the 4 days immediately preceding the Exam, near the site of each Exam. 
CALL TOLL FREE 1-800-521-1916 FOR 
COMPLETE INFORMATION AND A FREE SAMPLE! 


Or write to us at our National Bar Review 
headquarters as follows: 


5600 W. Maple Rd., Suite A-1 20 
West Bloomfield, Michigan 48033 


FLORIDA ’S MOST EXPERIENCED AND SUCCESSFUL BAR REVIEW COURSE 


returns on the collection 
PROFESSIONAL MEDICAL you are dispersing. 
WITNESSES, CR ANE ACCID ENT - Member: 
Board-Certified Medical and Surgical ; American Numismatic Associat‘on 
Specialists in all fields of medicine. Available . 
for evaluation, conferring and testifying on SPECIALISTS Call us collect 


The Florida Nord Bar Review Course offers a complete study program, which enables you to 
prepare for the Florida Bar Exam where and when you want — ideal for both Florida and 


(305) 373-3001 


Suite 701, 799 Brickell Plaza 
Miami, Florida 33131 


The Source for superb quality. 


FREE CATALOG of 
Reconditioned IBM 
Word Processors | 


All with 90 days Free IBM Service. 
The program includes complete printed materials and practice Bar Exam grading and analysis. italia f dollars! 
Comprehensive lectures are also available if desired — on cassettes for individual use and live 


Corporate Kit | write on your tetter- | OUR 


$ 30 00 PLUS head for a FREE copy ® 
of our NEW minutes | | 

Updated By and by-laws and de- UPS 
ond, includes sample | order forms for ACE TOTAL $ 
forms, provision for sole “ ” A 
subscriber, review of tax INCORPORATING 40 
considerations, i.e. 1244 SUPPLIERS TO PACKAGE cosTs 


stock, Sub Chapter S, ATTORNEYS FOR Upon receipt of your order 


Medical Reimbursement; 25 YEARS we will Prepare theArticles 

etc. of Incorporation, Hand file 

Seal — Certificates iB ee W| with the Secretary of 

Transfer Ledger INDUSTRIES, Inc. State, and return to you 


3-Ring Binder — Slip Box the certified copy com- 


State & Federal Forms 121 S.E. 1st Street plete with charter number 
Pre-addressed Envelopes Miami, Florida 33131 and date stamp plus all 
FREE Memo Pad (305) 358-2571 other documents. 


521-3085 


In Michigan 
800 


For catalog 


call toll-free or write 


YW WORD PROCESSING EXCHANGE 
€ P.O. Box 7361, Ann Arbor MI 48107 
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e Free case evaluation by 
Board-certified Specialists. 
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e Expert testimony pvenive 
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e Variances 
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Authors may receive 
Designation credit 
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designations of practice and 
published in The Florida Bar 
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the author under the Florida 
Designation Plan. For more 
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Bar, Designation Plan, 
Tallahassee, Florida 32301. 
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$ % 


$1.50 ea 


You Are Not Alone 


Concerned about your drinking? 


Subscriptions to The 
Florida Bar Journal are 
available for $20 per 
year, including 10 
monthly issues and 
September directory. 


Write Circulation, The 
Florida Bar Journal, 
Tallahassee, Florida 
32301 to activate a sub- 
scription now. 


How would you like to talk (in confidence and at no cost) to a 
fellow Florida Lawyer who also found that alcohol was inter- 
fering with life and practice, and who learned a way to get off the 
alcohol treadmill and start living again? You can. 


“Lawyers Helping Lawyers” 
24-Hour Hotline (813) 957-0051 
Florida Lawyers’ Recovery Network 


ELECTRONIC EAVESDROPPING 
COUNTERMEASURES 


OFFICE, HOME, * COMPLETE LINE OF TELEPHONE TAPS 
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PICTURE 
TS WORTH 


nerve irritation and soft tissue injury. Subjective of pain, numbness" 
and paresthesia can be documented with the to EMG and n 


INDICATIONS 


Thermography can be used to evaluate any musculoskeletal injury — both acute and chronic. In addition, other medical 
conditions involving nerve and vascular abnormalities can be studied. These include arthritis, dental conditions, facial pain, 
thrombophlebitis, circulatory disorders, pain, numbness and paresthesias of the extremities. 


An Indispensible Procedure To: 


° Demonstrate “hidden pain’’ where other Document acute injury early 
diagnostic studies have been negative 


Document cervical, thoracic and lumbar disc Monitor efficacy of treatment modalities 


P Assess extent and severity of chronic conditions 


Provide permanent evidence in claims involving 
questions of soft-tissue injury Illustrate soft tissue injuries 


ABOUT OUR MEDICAL CONSULTANT... 
The thermographic studies are interpreted by and 


YOUR REFERRAL CENTER 

under the direct supervision of Harry Rein, J.D. M.D., the 
Thermographic Medical Associates, Inc. provides the highest author of “The Primer On Soft Tissue Injuries,’ ““The 
quality electronic thermographic services available in Florida. Our Weight of Medical Evidence,’ and “The Primer on 
space-age equipment embodies the very latest in electronic thermo- Medical Malpractice.’ Dr. Rein is one of the nation’s 
graphic science and technique. Our modern facilities are fully leading experts on impairment and disability evaluation 
equipped to provide prompt and efficient examinations for and medical malpractice. He is known for his clinical 
referred patients. Every phase of the thermographic examination work and consultations with lawyers and insurance com- 
and technical aspects of the system are carefully supervised. A full panies regarding soft tissue injury determination and 
written report follows each thermographic study. Prints of ther- documentation. His evaluation of medical records and 
mographic films are available upon request. trial experience with thousands of personal injury cases 

adds a new dimension to Thermography. 


Thermographic Medical Associates, Inc. 


1950 Lee Road Suite 103 @ Winter Park, Florida 32789 (305) 629-4280 1920 Palm Beach Lakes Blvd. @ Suite 204 W. Palm Beach, Florida 33409 @ (305) 686-7511 
500 S.E. 17th Street @ Suite 226 @ Ft. Lauderdale, Florida 33316 @ (305) 462-8622 7800 Red Road @ Suite 218 @ Miami, Florida 33143 @ (305) 665-0797 
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